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UNITED NATIONS CONVENTION ON THE LAW 

OF THE SEA 


TUESDAY, MARCH 23, 2004 

U.S. Senate, 

Committee on Environment and Public Works, 

Washington, DC. 

The committee met, pursuant to notice, at 2 o’clock p.m. in room 
406, Senate Dirksen Building, Hon. James M. Inhofe (chairman of 
the committee) presiding. 

Present: Senators Inhofe, Chafee, Jeffords, Murkowski, Thomas 
and Warner. 

Also present: Senator Stevens. 

OPENING STATEMENT OF HON. JAMES M. INHOFE, 

U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator Inhofe. We will call the hearing to order. We have a 
policy of starting exactly on time, and we want to be consistent 
with that. 

I want to open this hearing by thanking our witnesses in ad- 
vance for their testimony. The committee will receive testimony 
this afternoon regarding the United Nations Convention on the 
Law of the Sea. The United Nations Convention on the Law of the 
Sea represents an international agreement. The party nations are 
to comply with mandatory rules related to the navigation of the 
seas, the use of the marine resources, and the protection of the ma- 
rine environment. 

The Foreign Relations Committee held two hearings on this last 
fall. It appears that the two hearings only vetted one side. Every- 
one who was testifying was for it, so we thought we would try to 
get a balanced hearing, and that is why we are having the hearing 
today. 

This committee is conducting the oversight hearing because we 
have an obligation to ensure that this Convention is consistent 
with protecting human health and the environment, and does not 
adversely affect the sovereignty of the United States. It is time to 
slow down and take a critical evaluation of this Convention that 
deals with the outer continental shelf, which is in the jurisdiction 
of this committee. 

I have many concerns about the flawed provisions in this Con- 
vention, specifically Article II, Section 3 that states, “The sov- 
ereignty over the territorial sea is exercised subject to this Conven- 
tion and to other rules of international law.” Also, when a Coastal 
State exploits non-living resources such as oil permits on the conti- 
nental shelf beyond the 200 nautical miles, the Convention re- 
el) 
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quires a Coastal State to make annual payments starting in the 
sixth year of production to the International Seabed Authority. 
This Authority is also granted immunity and accountability from 
legal process, from search, and any form of seizure wherever lo- 
cated and held, and exempted from restrictions, regulations, con- 
trols and moratoria of any nature. 

We need to critically examine these concerns to ensure the Au- 
thority cannot conduct itself in a matter outside the recommenda- 
tions of the Convention. 

This Convention also contains numerous provisions relating to 
the protection of the maritime environment, specifically addressing 
pollution from multiple sources including land-based pollution, 
ocean dumping vessels, and atmospheric pollution and pollution 
from off-shore activities. 

We need to take a closer look at these provisions, such as Arti- 
cles 208 and 210 of the Convention which requires Coastal States 
to adopt laws and regulations that are no less effective than inter- 
national rules and recommended practices to prevent, reduce and 
control pollution in the maritime environment from seabed activi- 
ties and dumping. 

Furthermore, Article 207 requires states shall adopt laws and 
regulations for pollution from land-based sources to minimize to 
the fullest extent possible the release of toxic, harmful and noxious 
substances into the marine environment. 

Article 196 of the Convention addresses the issue of invasive spe- 
cies, which is a major environmental issue facing this country. This 
committee recognizes the detrimental effects from introduction of 
invasive species and we are currently reviewing legislation to ad- 
dress this issue independently. Although the Convention appears to 
have affirmed a coastal nation’s exercise of its domestic authority 
to regulate the introduction of invasive species into the marine en- 
vironment, we must critically evaluate the ability to fully address 
this problem. 

Although the focus of today’s hearing, as a senior member of the 
Senate Armed Services Committee, I am very troubled about impli- 
cations of this Convention on our national security, particularly in 
view of our continuing war on terrorism. I want to make it clear 
today that I intend to look into these issues more fully before the 
Senate considers this Convention. 

I think that is essentially why we are doing this. There have 
been two hearings before. I want to get a broader approach, hear- 
ing all sides. I am probably more than anything else concerned 
about perhaps some national security problems that could come up 
with the adoption of this Convention. 

With that, I will give it to the Ranking Member of the Environ- 
ment and Public Works Committee, Senator Jeffords. 

OPENING STATEMENT OF HON. JAMES M. JEFFORDS, 

U.S. SENATOR FROM THE STATE OF VERMONT 

Senator Jeffords. Thank you. Senator. 

I want to express my strong support for the U.N. Convention on 
the Law of the Sea. I would urge that the full Senate give its ad- 
vice and consent to the Convention as soon as possible. The United 
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States can no longer afford to postpone full participation in this im- 
portant international agreement. 

Simply put, becoming a party to the Convention is vital to our 
national security interests. It is vital to our economic interests. It 
is vital to our efforts to conserve ocean resources and to protect the 
marine environment. 

Time is running out. The Convention will be open for amendment 
later this year. If the United States is not a party by that time, 
we will not be at the table when important decisions are made re- 
garding the future direction of the Convention. This will obviously 
inhibit us from pursuing and protecting our interests. 

I want to thank Senator Lugar and the rest of the Foreign Rela- 
tions Committee for the fine job they did in crafting a resolution 
for advice and consent. That resolution and the declaration that it 
contains regarding the official U.S. interpretation of certain provi- 
sions should dispel any concerns that Senators might have with 
U.S. participation in the Convention. 

This is an issue that I care about a great deal and one that I 
have been involved in for a long time. As a former Navy officer on 
the first U.S. military ship to navigate the Suez Canal when it re- 
opened, I understand the importance of freedom of navigation to 
our national security interests. During my tenure in the House of 
Representatives, I served as an adviser on the U.S. delegation to 
the Law of the Sea negotiations. 

Since that time, I have maintained a strong interest in the Law 
of the Sea as a comprehensive legal framework for managing the 
many uses of the oceans. 

My work in the Congress on environmental issues has also rein- 
forced the importance of promoting the obtainable management of 
ocean resources and the protection of the marine environment. 

I would also remind my colleagues that this is not a partisan 
issue. We must beat back any effort to make it one. Nor is this an 
issue that caters to the interests of one particular constituency. In- 
deed, I have seldom seen an issue marked by such widespread 
agreement across the political spectrum. A bipartisan, Presi- 
dentially appointed U.S. Commission on Ocean Policy has ex- 
pressed the unanimous support for all U.S. participation, a full 
U.S. participation. I am sure that Paul Kelly who is here today on 
behalf of the Commission will have more to say on this. 

I would also ask unanimous consent to submit for the record a 
letter from retired Admiral James D. Watkins, the chairman of the 
Commission, reiterating the Commission’s support. I would also 
point out that the U.S. Department of Defense supports this treaty. 
Key segments of the U.S. industry, including the oil and gas indus- 
try, support the treaty. The environmental community supports it. 

How often does this happen in this age? The U.S. Department of 
Defense, and especially the U.S. Navy, favor full U.S. participation 
because the Law of the Sea protects and enhances the global move- 
ment of military operations that is so critical to our national secu- 
rity. 

As evidence of this, the Navy support, I would ask unanimous 
consent to submit a letter from Admiral Vern Clark, the current 
Chief of Naval Operations, expressing the strong support of full 
U.S. participation in the Law of the Sea. 
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Senator Inhofe. Without objection, both the Watkins and the 
Clark statements will be made a part of the record. 

[The referenced documents can be found in Additional Material:] 

Senator Jeffords. Thank you, Mr. Chairman. 

Similarly, key industrial and commercial interests also support 
U.S. participation in the Law of the Sea for several reasons. The 
Convention codifies important navigation rights and freedoms. It 
confirms that Coastal States such as the United States enjoy exclu- 
sive rights to the resources of the 200-mile exclusive economic zone. 
It secures the sovereign rights of coastal rights such as the United 
States to explore and develop the natural resources of their conti- 
nental shelf areas. 

As testament to the support that the Convention enjoys from var- 
ious segments of industry, I would unanimous consent to submit 
letters of support from the American Petroleum Institute, the 
International Association of Drilling Contractors, the National 
Ocean Industries Association, the Chamber of Shipping America, 
and the Western Pacific Regional Fishery Management Council. 

Senator Inhofe. Without objection. 

[The referenced documents follow:] 

March 19, 2004. 

Senator James M. Inhofe, 

Senator James M. Jeffords, 

U.S. Senate, 

Washington, DC. 

Dear Senators Inhofe and Jeffords: The American Petroleum Institute (API), 
the International Association of Drilling Contractors (lADC) and the National Ocean 
Industries Association (NOIA), are pleased to provide for the Senate Environmental 
and Public Works Committee a copy of our statement in support of U.S. ratification 
of the United Nations Law of the Sea (LOS) Convention. The statement was deliv- 
ered during an October 2003 hearing before the Senate Foreign Relations Com- 
mittee. We would ask that our statement be made part of your committee’s record 
for the March 23, 2004 hearing on the LOS. 

Thank you for considering the views expressed in this statement. 

American Petroleum Institute. 

International Association of 
Drilling Contractors. 

National Ocean Industries 
Association. 


Statement by Paul L. Kelly, Senior Vice President, Rowan Companies, Inc. 
ON Behalf of The American Petroleum Institute, The International Asso- 
ciation of Drilling Contractors, and The National Ocean Industries Asso- 
ciation BEFORE THE COMMITTEE ON FOREIGN RELATIONS, HEARING ON THE 
United Nations Convention on the Law of the Sea, October 21, 2003 

Mr. Chairman and members of the Committee: Thank you for inviting me to tes- 
tify before you today to express the U.S. oil and natural gas industry’s views on the 
important subject of United States accession to the United Nations Law of the Sea 
(LOS) Convention. 

Taken together, the three associations I am representing here today, the Amer- 
ican Petroleum Institute (API), the International Association of Drilling Contractors 
(IADC) and the National Ocean Industries Association (NOIA), represent the full 
spectrum of American companies involved in all phases of oil and natural gas explo- 
ration and production in the oceans of the world, as well as the marine transpor- 
tation of petroleum and petroleum products. 
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The offshore oil and natural gas industry is a multibillion-dollar industry. A re- 
cent economic survey of global ocean markets done in the United Kingdom^ brings 
home clearly the economic significance of offshore oil and natural gas production. 
Offshore oil and natural gas is now the world’s biggest marine industry where oil 
production alone can have a value of more than $300 billion per annum. This com- 
pares to global shipping revenues of $234 billion and expenditures of all the world’s 
navies amounting to $225 billion. Submarine cables, which provide the “worldwide” 
part of the worldwide web and enable the very existence of the internet, is the next 
largest marine business with $86 billion in revenues; and incidentally, that impor- 
tant industry is on record as supporting United States accession to the LOS Conven- 
tion. In addition to activities in areas under United States jurisdiction such as Alas- 
ka and the Gulf of Mexico, our Nation has substantial interests in offshore oil and 
natural gas development activities globally, given our significant reliance upon im- 
ported oil. U.S. oil and natural gas production companies, as well as oilfield drilling, 
equipment and service companies, are important players in the competition to locate 
and develop offshore natural gas and oil resources. The pace of technological ad- 
vancement, which drove the need to define the outer limits of the continental mar- 
gin, has not abated. Advances in technology and increased efficiencies are taking us 
to greater and greater water depths and rekindling interest in areas that once were 
considered out of reach or uneconomic. 

Recognizing the importance of the LOS Convention to the energy sector, the Na- 
tional Petroleum Council, an advisory body to the United States Secretary of En- 
ergy, in 1973 published an assessment of industry needs in an effort to influence 
the negotiations. Entitled “Law of the Sea: Particular Aspects Affecting the Petro- 
leum Industry,” it contained conclusions and recommendations in five key areas in- 
cluding freedom of navigation, stable investment conditions, protection of the ma- 
rine environment, accommodation of multiple uses, and dispute settlement. The 
views reflected in this study had a substantial impact on the negotiations, and most 
of its recommendations found their way into the Convention in one form or another. 

Among the provisions that were influenced by the study are the following: 

• confirmation of coastal state control of the continental shelf and its resources 
to a distance of 200 nautical miles and beyond to the outer edge of the continental 
margin, defined on the basis of geological criteria; 

• establishment of a Continental Shelf Commission to advise states in delimiting 
their continental shelves in order to promote certainty and uniformity; 

• specific provisions on the settlement of disputes related to the delimitation of 
continental shelves among states with opposite or adjacent coasts; 

• revenue sharing applicable to development of resources beyond 200 nautical 
miles based on a modest royalty beginning in the sixth year of production; 

• recognition of the role of the International Maritime Organization in setting 
international safety and select environmental standards; 

• allocation of enforcement responsibility for safety and environmental standards 
among states of registry, port states, and coastal states; 

• requirements for the prompt release of detained vessels and crews upon the 
posting of bond; and 

• a comprehensive system of dispute settlement allowing a choice among the 
International Court of Justice, a specialized Law of the Sea Tribunal, and arbitra- 
tion. 

Having been satisfied with changes made to the Convention, the U.S. oil and nat- 
ural gas industry’s major trade associations, including API, IADC and NOIA, sup- 
port ratification of the Convention by the U.S. Senate. Also, the Outer Continental 
Shelf Policy Committee, an advisory body to the United States Secretary of the Inte- 
rior on matters relating to our offshore oil and natural gas leasing program, in 2001 
adopted resolutions supporting the United States acceding to the Convention. 

OFFSHORE OIL AND NATURAL GAS RESOURCES 

The Convention is important to our efforts to develop domestic offshore oil and 
natural gas resources. The Convention secures each coastal nation’s exclusive rights 
to the living and non-living resources of the 200-mile exclusive economic zone (EEZ). 
In the case of the United States this brings an additional 4.1 million square miles 
of ocean under U.S. jurisdiction. This is an area larger than the U.S. land area. The 
Convention also broadens the definition of the continental shelf in a way that favors 
the U.S. as one of the few nations with broad continental margins, particularly in 
the North Atlantic, Gulf of Mexico, the Bering Sea and the Arctic Ocean. 


ijohn Westwood, Barney Parsons and Will Rowley, Douglas Westwood Associates, Canter- 
bury, United Kingdom, Oceanography, vol. 14, no. 3/2001. 
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Considering the remarkable advances in offshore exploration technology that have 
taken us farther and farther offshore into deeper and deeper water, the assessment 
of the National Petroleum Council in 1973 seems remarkably prescient in retro- 
spect; and that assessment rings more true today than ever. 

With what may be the largest and most productive continental shelf in the world, 
the U.S. obtains about 28 percent of its natural gas and almost as much of its oil 
production from the outer continental shelf (OCS); this share of U.S. production is 
increasing thanks to new world class oil discoveries in the deep waters of the Gulf 
of Mexico. 

EXPLORATION MOVING FARTHER FROM SHORE INTO DEEPER WATERS 

Offshore petroleum production is a major technological triumph. We now have 
world record complex development projects located in 5,000-6,000 feet of water in 
the Gulf of Mexico which were thought unimaginable a generation ago. Even more 
eye-opening, a number of exploration wells have been drilled in the past 3 years in 
over 8,000 feet of water and a world record well has been drilled in over 9,000 feet 
of water. New technologies are taking oil explorers out more than 200 miles offshore 
for the first time, thus creating a more pressing need for certainty and stability in 
delineation of the outer shelf boundary. Before the LOS Convention there were no 
clear, objective means of determining the outer limit of the shelf, leaving a good deal 
of uncertainty and creating significant potential for conflict. Under the Convention, 
the continental shelf extends seaward to the outer edge of the continental margin 
or to the 200-mile limit of the EEZ, whichever is greater, to a maximum of 350 
miles. The U.S. understands that such features as the Chukchi Plateau and its com- 
ponent elevations, situated to the north of Alaska, are not subject to the 350-mile 
limitation. U.S. companies are interested in setting international precedents by 
being the first to operate in areas beyond 200 miles and to continue demonstrating 
environmentally sound drilling development and production technologies. 

REVENUE SHARING 

The Convention provides a reasonable compromise between the vast majority of 
nations whose continental margins are less than 200 miles and those few, including 
the U.S., whose continental shelf extends beyond 200 miles, with a modest obliga- 
tion to share revenues from successful minerals development seaward of 200 miles. 
Payment begins in year six of production at the rate of 1 percent and is structured 
to increase at the rate of 1 percent per year to a meiximum of 7 percent. Our under- 
standing is that this royalty should not result in any additional cost to industry. 
Considering the significant resource potential of the broad U.S. continental shelf, as 
well as U.S. companies’ participation in exploration on the continental shelves of 
other countries, on balance the package contained in the Convention, including the 
modest revenue sharing provision, clearly serves U.S. interests. 

IMPORTANCE OF DELINEATING THE CONTINENTAL SHELF 

The Convention established the Continental Shelf Commission, a body of experts 
through which nations may establish universally binding outer limits for their conti- 
nental shelves under Article 76. The objective criteria for delineating the outer limit 
of the continental shelf, plus the presence of the Continental Shelf Commission, 
should avoid potential conflicts and provide a means to ensure the security of tenure 
crucial to capital-intensive deepwater oil and natural gas development projects. 

It is in the best interest of the U.S. to register its claims extending the outer lim- 
its of our continental margin beyond 200 miles where appropriate — in so doing the 
U.S. could expand its areas for mineral exploration and development by more than 
291,383 square miles. We need to get on with the mapping work and other analyses 
and measurements required to substantiate our claims, however. Some of the best 
technology for accomplishing this resides in the United States. Establishing the con- 
tinental margin beyond 200 miles is particularly important in the Arctic, where 
there are a number of countries vying for the same resource area. In fact, Russia 
has already submitted claims with respect to the outer limit of its continental shelf 
in the Arctic. 


RESOLUTION OF BOUNDARY DISPUTES 

As regards maritime boundaries, there presently exist about 200 undemarcated 
claims in the world with 30 to 40 actively in dispute. There are 24 island disputes. 
The end of the cold war and global expansion of free market economies have created 
new incentives to resolve these disputes, particularly with regard to offshore oil and 
natural gas exploration. During the last few years hundreds of licenses, leases or 



7 


other contracts for exploration rights have been granted in a variety of nations out- 
side the U.S. These countries are eager to determine whether or not hydrocarbons 
are present in their continental shelves, and disputes over maritime boundaries are 
obstacles to states and business organizations which prefer certainty in such mat- 
ters. We have had two such cases here in North America where bilateral efforts 
have been made to resolve the maritime boundaries between the U.S. and Mexico 
in the Gulf of Mexico and between the U.S. and Canada in the Beaufort Sea. Both 
of these initiatives have been driven by promising new petroleum discoveries in the 
regions. The boundary line with Mexico was resolved in 2000 after a multi-year pe- 
riod of bilateral negotiations. Negotiations with Canada, however, seem to be lan- 
guishing. 

While such bilateral resolution is always an option, the Convention provides sta- 
bility and recognized international authority, standards and procedures for use in 
areas of potential boundary dispute, as well as a forum for dealing with such dis- 
putes and other issues. 

The settlement we made with Mexico now makes it possible for leases in the Gulf 
of Mexico issued by the Department of the Interior’s Minerals Management Service 
(MMS) to be subject to the Article 82 “Revenue Sharing Provision” calling for the 
payment of royalties on production from oil and natural gas leases beyond the EEZ. 
According to MMS, seven leases have been awarded to companies in the far offshore 
Gulf of Mexico which include stipulations that any discoveries made on those leases 
could be subject to the royalty provisions of Article 82 of the Convention. MMS also 
reports that one successful well has been drilled about 2.5 miles inside the U.S. 
EEZ. Details on how the revenue sharing scheme will work remain unclear, and 
without ratification the U.S. Government’s ability to influence decisions on imple- 
mentation of this provision is limited or non-existent. This creates uncertainty for 
U.S. industry. 


GAS HYDRATES 

Ratification of the Law of the Sea Convention also has an important bearing on 
a longer-term potential energy source that has been the subject of much research 
and investigation at the U.S. Department of Energy for several years: gas hydrates. 

Gas hydrates are ice-like crystalline structures of water that form “cages” that 
trap low molecular weight gas molecules, especially methane, and have recently at- 
tracted international attention from government and scientific communities. World 
hydrate deposits are estimated to total more than twice the world reserves of all 
oil, natural gas and coal deposits combined. 

Methane hydrates have been located in vast quantities around the world in conti- 
nental slope deposits and permafrost. They are believed to exist beyond the EEZ. 
If the hydrates could be economically recovered, they represent an enormous poten- 
tial energy resource. In the U.S. offshore, hydrates have been identified in Alaska, 
all along the West Coast, in the Gulf of Mexico, and in some areas along the East 
Coast. The technology does not now exist to extract methane hydrates on a commer- 
cial scale. A joint industry group of scientists has been at work in the Gulf of Mexico 
since May of this year examining the hydrate potential in several deepwater can- 
yons. This work is intended to help companies find and analyze hydrates seismically 
and to complete an area-wide profile of hydrate deposits. 

In the Methane Hydrate Research and Development Act of 2000 Congress man- 
dated the National Research Council to undertake a review of the Methane Hydrate 
Research and Development Program at the Department of Energy to provide advice 
to ensure that significant contributions are made toward understanding methane 
hydrates as a source of energy and as a potential contributor to climate change. 
That review is now underway. The U.S. Navy has also done work on gas hydrates, 
as has the U.S. scientific community, including universities such as Louisiana State 
University and Texas A&M. Significant research is also being conducted by sci- 
entific institutions in Japan. The United States needs to have a seat at the table 
of the Continental Shelf Commission in order to influence development of any inter- 
national rules or guidelines that could affect gas hydrate resources beyond our EEZ. 

MARINE TRANSPORTATION OF PETROLEUM 

Oil is traded in a global market with U.S. companies as leading participants. The 
LOS Convention’s protection of navigational rights and freedoms advances the inter- 
ests of energy security in the U.S., particularly in view of the dangerous world con- 
ditions we have faced since the tragic events of September 11, 2001. About 44 per- 
cent of U.S. maritime commerce consists of petroleum and petroleum products. 
Trading routes are secured by provisions in the Convention combining customary 
rules of international law, such as the right of innocent passage through territorial 
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seas, with new rights of passage through straits and archipelagoes. U.S. accession 
to the Convention would put us in a much better position to invoke such rules and 
rights. 


U.S. OIL IMPORTS AT ALL-TIME HIGH 

The outlook for United States energy supply in the first 25 years of the new mil- 
lennium truly brings home the importance of securing the sea routes through which 
imported oil and natural gas is transported. 

According to API’s Monthly Statistical Report published on October 15, 2003, im- 
ports of crude oil reached a new, all-time high in September. At close to 10.4 million 
barrels per day, crude imports surpassed the previous high reached in April 2001. 
When combined with higher volumes for products such as gasoline, diesel fuel and 
jet fuel, total imports amounted to nearly two thirds of domestic deliveries for the 
month. This is an extraordinary volume of petroleum liquids being transported to 
our shores in ships every day. 

The Department of Energy’s Energy Information Administration (EIA), in its 2003 
Annual Energy Outlook, projects that by 2025, net petroleum imports, including 
both crude oil and refined products on the basis of barrels per day, are expected 
to account for 68 percent of demand, up from 55 percent in 2001. Looking at the 
October numbers from API makes one wonder whether 2025 is fast approaching. 

GROWING NATURAL GAS IMPORTS 

ETA’s 2003 Outlook also states that, despite the projected increase in domestic 
natural gas production, over the next 20 years an increasing share of U.S. gas de- 
mand will also be met by imports. A substantial portion of these imports will come 
in the form of liquefied natural gas (LNG). All four existing LNG import facilities 
in the U.S. are now open, and three of the four have announced capacity expansion 
plans. Meanwhile, several additional U.S. LNG terminals are under study by poten- 
tial investors, and orders for sophisticated new LNG ships are being placed. This 
means even more ships following transit lanes from the Middle East, West Africa, 
Latin America, Indonesia, Australia, and possibly Russia, to name the prominent re- 
gions seeking to participate in the U.S. natural gas market. 

GLOBAL SIGNIFICANCE OF PERSIAN GULF EXPORTS 

Another important factor to consider is that, according to EIA, Persian Gulf ex- 
ports as a percentage of world oil imports are in the process of growing from 30 per- 
cent in 2001 to 38 percent in 2026. The Persian Gulf is a long, semi-enclosed sea. 
Much of it lies beyond the 12-mile limit of the territorial sea but not beyond the 
200-mile limit. Within the Persian Gulf there are seven settled international mari- 
time boundaries and as many as nine possible maritime boundaries that have not 
been resolved in whole or in part.^ 

Fortunately, from the standpoint of U.S. and world dependence on Persian Gulf 
oil imports, the LOS Convention provides authority that in those areas beyond the 
territorial sea the right of high seas navigation applies to all vessels. According to 
the Convention, within the territorial sea vessels have the right of innocent passage 
and, for straits used for international navigation, the right of transit passage ap- 
plies. It goes without sa 3 dng that the United States would be in a better position 
to secure these rights in this unstable area if it were a party to the Convention. 

RISING WORLD OIL DEMAND 

World oil demand in 2001 was 76.9 million barrels per day. Up to 1985 oil de- 
mand in North America was twice as large as Asia. As developing countries improve 
their economic conditions and transportation infrastructure we could soon see Asian 
oil demand surpass North American demand. By 2025 world demand is expected to 
reach nearly 119 million barrels per day. Steady growth in the demand for petro- 
leum throughout the world means increases in crude oil and product shipments in 
all directions throughout the globe. The Convention can provide protection of navi- 
gational rights and freedoms in all these areas through which tankers will be trans- 
porting larger volumes of oil and natural gas. 


2 See “Persian Gulf Disputes,” comments prepared by Jonathan L. Charney, Professor of Law, 
Vanderbilt University, for a conference on “Security Flashpoints: Oil, Islands, Sea Access and 
Military Confrontation,” New York City on February 7-8, 1997. 
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NEED FOR U.S. INVOLVEMENT IN LOS GOVERNANCE 

In conclusion, from an energy perspective we see potential future pressures build- 
ing in terms of both marine boundary and continental shelf delineations and in ma- 
rine transportation. We believe the LOS Convention offers the U.S. the chance to 
exercise needed leadership in addressing these pressures and protecting the many 
vital U.S. ocean interests. Notwithstanding the United States’ view of customary 
international law, the U.S. petroleum industry is concerned that failure by the 
United States to become a party to the Convention could adversely affect U.S. com- 
panies’ operations offshore other countries. In November 1998, the U.S. lost its pro- 
visional right of participation in the International Seabed Authority by not being a 
party to the Convention. At present there is no U.S. participation, even as an ob- 
server, in the Continental Shelf Commission — the body that decides claims of OCS 
areas beyond 200 miles — during its important developmental phase. The U.S. lost 
an opportunity to elect a U.S. commissioner in 2002, and we will not have another 
opportunity to elect a Commissioner until 2007. 

The United States should also be in a position to exercise leadership and influence 
on how the International Seabed Authority will implement its role in being the con- 
duit for revenue sharing from broad margin States such as the U.S., yet the U.S. 
cannot secure membership on key subsidiary bodies of the Seabed Authority until 
it accedes to the Convention. Clearly United States views would undoubtedly carry 
much greater weight as a party to the Convention than they do as an outsider. With 
143 countries and the European Union having ratified the Convention, the Conven- 
tion will be implemented with or without our participation and will be sure to affect 
our interests. 

It is for these reasons that the U.S. oil and natural gas industry supports Senate 
ratification of the Convention at the earliest date possible. 

Senator Jeffords. All of these are urging the United States to 
hecome a party to the Law of the Sea. Finally, the environmental 
community also supports U.S. participation in the Law of the Sea. 
This is because the Convention sets forth a comprehensive legal 
framework obligating states to conserve and manage living marine 
resources and to protect the marine environment from all other 
sources of pollution. 

As evidence of the environmental community’s strong support for 
the full U.S. participation, I ask unanimous consent that the fol- 
lowing letter signed by the leaders of the 11 major environmental 
groups be placed in the record. 

Senator Inhofe. Without objection. 

[The referenced document follows:] 

The Ocean Conservancy, Oceana, Center for International 
Environmental Law, IUCNAVorld Conservation Union, Natural 

Resources Defense Council, Scenic America, Environmental Defense, 

National Environmental Trust, Physicians for Social Responsibility, 

U.S. Public Interest Research Group, League of Conservation Voters, 

March 22, 2004. 

Dear Senators Inhofe and Jeffords: On behalf of the undersigned organiza- 
tions and the millions of members we represent, we urge your support for the Sen- 
ate’s advice and consent on the resolution of ratification developed by the Foreign 
Relations Committee for U.S. entry into the United Nations Convention on Law of 
the Sea (hereinafter UNCLOS or Convention). 

UNCLOS establishes law over a vast array of issues affecting the world’s oceans, 
ranging from maritime boundary delimitation, to fisheries management, to the 
rights and duties of ships with regard to navigation, to ownership of marine re- 
sources. The United States’ interests in becoming a signatory to the Convention are 
similarly broad and diverse. There is general agreement in the environmental com- 
munity that, with the understandings and declarations recommended by the Com- 
mittee on Foreign Relations, UNCLOS serves the environmental interests of the 
United States in providing a stable legal framework for the promotion of environ- 
mental decisionmaking over time. We urge accession at this time primarily to en- 
able the United States to be a full participant and negotiator in the future develop- 
ment of the terms of the Convention. In large measure, UNCLOS is considered cus- 
tomary international law by the United States; therefore, we gain nothing by our 
failure to commit to the treaty, while we lose much. 
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The United States must fully engage our fellow nations and secure the coopera- 
tion of the international community if we are to be successful in protecting the 
oceans and their resources. Our failure to ratify the Convention has hurt not only 
our international credibility, but also our ability to effect future changes in the 
terms and agreements upon which international law is based. Both the Commission 
on Ocean Policy and the Pew Oceans Commission have recommended accession to 
secure a positive framework for U.S. ocean management. In sum, it is impossible 
to be a world leader relative to the health of the oceans without full participation 
in the international rule of law that applies to them. 

We applaud the bipartisan leadership provided by Chairman Richard Lugar and 
Senator Biden in, developing interpretive language, with the help of the Administra- 
tion, clarifying how UNCLOS provisions will be implemented by the United States. 
Because of their efforts, U.S. full authority to protect our marine environment and 
resources will be preserved and remain capable of being exercised in the future. We 
urge you to fully support expeditious ratification of this international agreement to 
allow the United States to guide and shape international ocean policy for future 
generations. 

Sincerely, 

Roger T. Rufe, President and CEO, The Ocean Conservancy; Daniel B. 
Magraw, Jr., President, Center for International Environmental Law; 
Frances Beinecke, Executive Director, Natural Resources Defense 
Council; Andrew F. Sharpless, Chief Executive Officer, Oceana; Fred 
Krupp, Executive Director, Environmental Defense; Meg Maguire, 
President, Scenic America; Phillip E. Clapp, President, National En- 
vironmental Trust; Scott Hajost, Executive Director, lUCN-US, 
International Union for the Conservation of Nature; Robert K. Musil, 
Executive Director, Physicians for Social Responsibility; Gene 
Karpinksi, Executive Director, U.S. Public Interest Research Group; 
Deb Callahan, President, League of Conservation Voters. 

Senator Jeffords. I would ask also unanimous consent to sub- 
mit to the record a letter from Pew Oceans Commission supporting 
the Convention and urging Senator Frist to schedule floor action at 
the earliest possible date. 

Senator Inhofe. Without objection. 

[The referenced document follows:] 

Center for SeaChange, 
Arlington, VA, March 15, 2004. 

Hon. William H. Frist, Majority Leader, 

U.S. Senate, 

Washington, DC. 

Dear Senator Frist: We write to urge you to schedule a vote on the resolution 
of ratification for the United Nations Convention on the Law of the Sea (the Con- 
vention) at the earliest opportunity, Ratif3dng the Convention is of both substantive 
and symbolic importance in protecting and restoring the health of our oceans. 

Numerous recent studies and reports, including the report of the Pew Oceans 
Commission, on which we served, have articulated serious concerns about the state 
of our living oceans. The increasing, and often conflicting, demands human society 
places on the oceans have resulted in problems ranging from polluted beaches to col- 
lapsed fisheries to disrupted coastal and ocean ecosystems. 

Fortunately, there are solutions at hand for these problems. Their implementation 
will require strong leadership and commitment. An important step in exercising 
U.S. leadership would be ratification of the Convention, as recommended by the Pew 
Oceans Commission and the congressionally chartered U.S. Commission on Ocean 
Policy. 

The United States is the world’s greatest maritime power, with strong inter- 
national interests in military and commercial navigation, communications, research, 
stewardship of living and non-living marine resources, and marine environmental 
protection. We exercise jurisdiction over the world’s largest exclusive economic 
zone — an area more than 20 percent larger than our nation’s land area. Yet the 
United States has not acceded to the treaty that provides the fundamental frame- 
work for international ocean governance. 

The Convention secures the United States’ rights to protect, manage and utilize 
the resources of its EEZ. The establishment of 200-mile EEZs, combined with na- 
tions’ rights and obligations under the treaty for management and conservation of 
marine resources, promote international cooperation in fisheries management. Its 
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regime for access for scientific research supports our efforts to understand the 
oceans, including their significant role in regulating weather and climate. 

The oceans are a public trust and we believe it is our ethical and civic responsi- 
bility to provide for their stewardship. Ratifying the Convention would affirm the 
United States’ commitment to protection and management of the oceans and re- 
assert our leadership on international ocean policy. We urge the Senate to act 
promptly to ratify the Convention. 

Sincerely, 

Leon E. Panetta, 

Chair, Pew Oceans Commission. 


On behalf of: 

John Adams, President, Natural Resources Defense Council; Carlotta 
Leon Guerrero, Co-Director, Ayuda Foundation; Geoffrey Heal, Ph.D., 
Garrett Professor of Public Policy and Business Responsibility, Co- 
lumbia Business School; Tony Knowles, Former Governor, Alaska; 
Julie Packard, Executive Director, Monterey Bay Aquarium; Joseph 
P. Riley, Jr., Mayor, Charleston, South Carolina; Roger T. Rufe, Jr., 
President & CEO, The Ocean Conservancy; Eileen Claussen, Presi- 
dent, Pew Center on Global Climate Change; Mike Hayden, Sec- 
retary, Kansas Department of Wildlife and Parks; Charles F. Kennel, 
Ph.D., Director, Scripps Institution of Oceanography; Jane 
Lubebenco, Ph.D., Wayne and Gladys Valley Professor of Marine Bi- 
ology, Oregon State University; Pietro Parravano, President, Pacific 
Coast Federation of Fishermen’s Associations; David Rockefeller, Jr., 
Vice Chairman, National Park Foundation; Kathryn Sullivan, Ph.D., 
President & CEO, COSI Columbus; Patten D. White, CEO, Maine 
Lobstermen’s Association. 


Senator Jeffords. To conclude, I want to emphasize the achiev- 
ing our oceans policy objectives in all of these areas requires inter- 
national cooperation. The full participation in the Law of the Sea 
provides the best opportunity for the United States to engage in 
such cooperation in a manner that protects and extends the U.S. 
interest. Unilateralism is simply not a viable option on this matter. 

Thank you very much, Mr. Chairman. 

Senator Inhofe. Thank you. Senator Jeffords. 

We have been joined by Senator Stevens. I know he is a sup- 
porter of this treaty and wanted to make a statement. If it is all 
right, I would recognize you at this time. Senator Stevens, to make 
any statement you wish to make. 


OPENING STATEMENT OF HON. TED STEVENS, U.S. SENATOR 
FROM THE STATE OF ALASKA 

Senator Stevens. Thank you very much, Mr. Chairman, and 
members of the committee. 

I did want to testify today. My position on Law of the Sea has 
been varied. I recall when I came here in 1969 as a freshman mi- 
nority Senator, Senator Magnuson asked me to be the member of 
the Commerce Committee that monitored the Law of the Sea nego- 
tiations. I did that for a considerable period of time. 

I would ask that my full statement appear in the record as so 
read and let me just take a few minutes of your time of my history 
on this. 

Senator Inhofe. Without objection. 

Senator Stevens. I really gained a great perspective from those 
trips, traveling with many members of the Senate, including Sen- 
ator Claiborne Pell and so many others that were involved in that 
Law of the Sea negotiation as the majority at that time. I really 
was focused on fisheries and mining because of my State having 
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half the coastline of the United States and such a tremendous po- 
tential from the point of view of mineral resources. 

I in the past have opposed this treaty because of the limitations 
it put on both fishing and other resources of the sea. I think that 
has been modified now and as pointed out in my statement, what 
has been done during the period of time that has passed since 1969 
to modify this treaty so it does protect American interests in both 
fishing and mining, in my opinion. I am pleased with the declara- 
tions that have been worked out with the Foreign Relations Com- 
mittee and with the Administration that go along with this treaty. 
I think these confirm the right and sovereignty of the United 
States to manage their natural resources, and they certainly do in 
view of the things I have elaborated on in my statement, protect 
the fishery resources off our shores that are so vital to the interests 
of my State. 

I urge that you go along with the concept and help us get this 
treaty ratified. I feel that with the passage of time, we might lose 
some of these agreements we have not, and I think the agreements 
do protect our interests in resources and in fisheries, in particular. 

If you would, I would appreciate it if you would put into the 
record following my statement, the statement I made at the inter- 
national fisheries, the Law of the Sea Convention, at the time 
when I was opposed to it. So you will see where the opposition that 
I articulated then and why I and my State now support the ratifi- 
cation of this treaty. 

Senator Inhofe. Without objection, that will be included in the 
record following your remarks. 

Senator Stevens. If you have any questions for me, I would be 
pleased to respond. 

Senator Inhofe. I do not have any questions. Do you have any 
questions? 

Senator Jefeords. I have no questions. 

Senator Stevens. Thank you for your courtesy. 

Senator Inhofe. Thank you very much for your statement. We 
appreciate that. 

We have been joined by Senator Chafee. Senator Chafee, do you 
have an opening statement you would like to share? 

Senator Chafee. Yes, Mr. Chairman. 

Senator Inhoee. You are recognized. 

OPENING STATEMENT OF HON. LINCOLN CHAFEE, 

U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Chaeee. I would like to just say as a member of the For- 
eign Relations Committee, we did hold hearings on this treaty and 
approved it in committee 19 to nothing. It is not often these days 
where we get a 19 to nothing unanimous vote, but we did do that 
on the Foreign Relations Committee in favor of this treaty. 

I would like to also just quote from Secretary Turner on behalf 
of the Administration in his submitted testimony in which he says, 

“As of today, 145 parties including almost all of our major allies have joined the 
Convention.” 

He goes on to say, 

“It is in the interest of the United States to become a party to the Convention 
because of military, economic and environmental benefits to the United States, and 
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because U.S. adherence will promote the stability of the legal regime for the oceans 
which is vital to the U.S. national security, and because U.S. accession will dem- 
onstrate to the international community that when it modifies the regime to address 
our concerns, we will join that regime.” 

So I support the treaty and welcome the witnesses. 

Senator Inhofe. Thank you, Senator Chafee. 

Mr. Turner, would you take the table up here? We have two pan- 
els today. The first will be the Administration, Mr. Turner, and 
then that will be followed by four individuals who are divided 
equally, both supporting and opposing the treaty. 

So Mr. Turner, thank you very much for being here. You are rec- 
ognized for whatever time you want to take, although your entire 
statement will be made a part of the record. We never encourage 
people to talk for a long time. 

STATEMENT OF JOHN F. TURNER, ASSISTANT SECRETARY, BU- 
REAU OF OCEANS AND INTERNATIONAL ENVIRONMENTAL 

AND SCIENTIFIC AFFAIRS, U.S. DEPARTMENT OF STATE AC- 
COMPANIED BY: WILLIAM H. TAFT IV, CHIEF LEGAL COUN- 
SEL, U.S. DEPARTMENT OF STATE 

Mr. Turner. Chairman Inhofe, Senator Jeffords and Senator 
Chafee, it is a pleasure for me to appear before you today to testify 
on Law of the Sea. 

Indeed, last October, I was able to join four other Administration 
witnesses who testified before the Senate Foreign Relations Com- 
mittee in strong support of the Law of the Sea Convention. I am 
pleased to say again today that the Administration continues to be- 
lieve that there are compelling reasons for the United States to be- 
come a party to this Convention. A wide variety of ocean-related 
business groups and associations of environmental organizations 
have endorsed the Administration’s position. 

Mr. Chairman, I want to briefly emphasize three things in my 
initial statement: No. 1, the historical U.S. support for a com- 
prehensive Law of the Sea Convention; No. 2, some of the benefits 
the United States will receive in joining this Convention; and No. 
3, offer clarification of one critical misunderstanding about the 
Convention that has surfaced recently. 

The United States has historically had a very strong interest in 
codification of the international law of the sea. We are already 
party to four Law of the Sea Conventions established in 1958, but 
we have long felt these treaties left some unfinished business. 
Thus, beginning with President Nixon, the United States played a 
prominent role in development of the comprehensive 1982 Conven- 
tion. In 1983, President Reagan announced that the United States 
would abide by all, all of the Law of the Sea Convention’s provi- 
sions except Part XI dealing with deep seabed mining. 

Thus, the United States has acted in accordance with this treaty 
for more than 20 years. Part XI has been fundamentally reworked 
in a legally binding manner to address the mining concerns. The 
1994 agreement provides for reasonable access by U.S. industry to 
deep seabed minerals, overhauls the decisionmaking rules, restruc- 
tures the regime to embrace free market principles, and includes 
the elimination of mandatory technology transfers. 
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As the world’s leading maritime power with the longest coastline 
and largest exclusive economic zone in the world, the United States 
will benefit more than any other Nation from this Convention. Far 
from taking away our sovereignty, the Convention affirms and ex- 
tends U.S. sovereignty over vast resources. It gives the U.S. sov- 
ereign rights over living marine resources in our FEZ, including 
our fisheries out to 200 nautical miles. 

The Convention also gives the United States sovereign rights 
over mineral resources, including oil and gas found in the seabed 
and subsoil of the continental shelf, both within and beyond 200 
miles. As a party, the United States would be able to establish with 
legal certainty the outer limits of our very extensive shelf, includ- 
ing off Alaska, off the Atlantic Coast and the Gulf of Mexico. 

The Convention also protects the freedom of U.S. entities to lay 
submarine cables, fiber optic networks and pipelines, of increasing 
importance to global communications, whether they be military or 
commercial. 

Part XII of the Convention establishes the legal framework for 
the protection and preservation of the marine environment that 
supports vital economic activities for this country. As a party, the 
United States would be able to implement Part XII through a vari- 
ety of existing U.S. laws, regulations and practices that are fully 
consistent with the Convention and would not need to be changed 
in any way. 

Mr. Chairman, there is another benefit of U.S. accession that I 
feel very strongly about. The United States must be at the table 
of the Convention’s institutions that are already up and running in 
order to influence and shape future outcomes that will affect our 
vital economic and security interests such as the delineation of con- 
tinental shelves. 

Turning to misunderstandings about the Convention, my written 
testimony responds to many of these incorrect assertions. I want to 
highlight one: the false assertion that the U.S. accession to the 
Convention would adversely impact the Proliferation Security Ini- 
tiative, the PSI, launched by President Bush last May in Krakow. 
The 14 nations participating in PSI are committed to combating 
trafficking involving weapons of mass destruction, their delivery 
systems and related materials. Far from impeding PSI, joining the 
Convention would actually strengthen the United States’ PSI ef- 
forts. PSI operating rules specify that activities are undertaken 
consistent with relevant international law and frameworks, includ- 
ing the Law of the Sea Convention. 

The Convention provides a solid legal basis for taking enforce- 
ment action against vessels and aircraft suspected of engaging in 
proliferation of weapons of mass destruction. All our PSI partners 
are parties to the Convention and observe its provisions. The Navy 
believes that U.S. accession would greatly strengthen its ability to 
support PSI objectives by reinforcing and codifying freedom of navi- 
gation rights on which the Navy depends for operational mobility. 

Mr. Chairman, in summary, as of today 145 parties, including al- 
most all our major allies, have joined this Convention. It is in the 
interests of the United States to become a party now, to take full 
advantage of its military, economic and environmental benefits; to 
promote the stability of a legal regime for the oceans, and to dem- 
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onstrate to the international community that when it modifies the 
regime to address concerns of the United States, that we will join 
that regime. 

The Administration strongly recommends that the Senate give 
its advice and consent on the basis of the proposed resolution be- 
fore you. 

Thank you very much, Mr. Chairman. I am pleased to have ac- 
companying me here today William Taft, Chief Legal Counsel for 
the State Department and Secretary Powell, who with your permis- 
sion is available to join to answer any questions you or the com- 
mittee may have. 

Senator Inhofe. All right, Mr. Taft, why don’t you just join Mr. 
Turner at the table. 

Mr. Taft. Thank you, Mr. Chairman. 

Senator Inhofe. We will go ahead and maybe do 5 minutes of 
questions, and go longer if you want to. 

I notice, Mr. Turner, in the Wall Street Journal and in the New 
York Times, and I am going to read this. It says, 

“The Bush Administration retreats from effort to win ratification of the U.N. Con- 
vention on the Law of the Sea under pressure from conservatives who contend it 
gives too much power to the United Nations, but proponents say approval of the 
treaty is key to winning allied support for Bush’s Proliferation Security Initiative 
and interdicting shipments of weapons of mass destruction.” 

Could you explain that? Is that a change of position? Could you 
explain the accuracy of that statement? 

Mr. Turner. Mr. Chairman, I can certainly say that I would not 
be here today testifying before you if there were any retreat or 
changed position of the Administration. I appear before you today 
with the full support of the President, the Vice President, Secretary 
Powell, and key Agencies within this Administration that have to 
deal with the important security and intelligence, military and 
commercial concerns of this country. 

There are just many compelling reasons for us to become a mem- 
ber. I might relate one story to you, Mr. Chairman. A year ago, the 
Russian Federation filed a claim on a great deal of the Arctic as 
a part of their continental shelf. I find it inconceivable that the 
United States would not be a member of the Continental Shelf 
Commission, not even in the room. The Nation with the most at 
stake in oil and gas, that has the most geological information, not 
even in the room as the Russian Federation and other countries 
start staking out claims to their continental shelf. Indeed, the 
United States will want to file their claim and will want to be a 
member. 

Senator Inhofe. You made the statement in your opening state- 
ment that the United States will benefit more than any other na- 
tion. 

Mr. Turner. The Law of the Sea Treaty is becoming an arena 
for the world community to meet on several issues vital to the 
United States, certainly access to oil and gas; the laying of commu- 
nication cables; the rights of commercial navigation; access the 
military; how we are going to address the depletion of our fisheries; 
addressing the issues of global pollution. These are vital interests 
of the United States and we ought to be at the table in charting 
those. 
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I might say, Mr. Chairman, that many old-time diplomats ques- 
tion whether today we could negotiate a treaty this favorable, this 
balanced to meet the interests of the United States. In November, 
the treaty will be open for amendments and there are certainly 
pressures that might want to change this balance. It would seem 
to me that the United States should join now. 

Senator Inhofe. OK, well, Mr. Turner, you heard me say that 
one of the concerns, and one of the reasons I wanted to have this 
hearing was to look at national security ramifications. You are con- 
tending that this actually enhances our ability to protect those in- 
terests. As a non-party to the Convention, we are allowed to search 
any ship that enters this 200-nautical-mile area to determine if it 
could harm the United States or pollute the maritime environment 
and so forth. But under the Convention, the U.S. Coast Guard or 
others would not be able to search any ship until the United Na- 
tions notifies and approves the right to search a ship. Is that accu- 
rate or is that inaccurate? 

Mr. Turner. I am going to ask Mr. Taft to respond to that. 

Senator Inhofe. OK. 

Mr. Taft. I will have to look at that specific provision, Mr. Chair- 
man. I am not familiar with that, I am afraid to say, but I think 
we ought to look at that. 

Senator Inhofe. I think we should. Here we are in the middle 
of a war and a very important function would be our ability to 
search vessels. It seems rather strange to me that you do not have 
a real good, fast, pat answer about that. I am going to ask the sec- 
ond panel to maybe address that. 

Senator Jeffords. 

Senator Jeffords. Mr. Turner, if the United States becomes a 
party to the Convention, will there be any need for new environ- 
mental laws or regulations to meet our obligations under the Con- 
vention? 

Mr. Turner. Senator Jeffords, after a very careful analysis, the 
treaty is in full accord and supportive of all the comprehensive 
laws and regulations and programs that the United States now has 
to protect the environment. In fact, it is my contention that be- 
cause of the leadership of the United States to address coastal pol- 
lution, to manage its fisheries and so forth, that our experience 
with our domestic law into the international arena will benefit, but 
there is no need for any accompanying legislative changes in our 
becoming a member of Law of the Sea. 

Senator Jeffords. Thank you. 

Is the Law of the Sea consistent with the President’s Prolifera- 
tion Security Initiative? Is there any basis for the assertion that 
full U.S. participation in the Law of the Sea will undermine this 
important initiative in any way? 

Mr. Turner. Senator, the nations that have now joined us in the 
President’s important PSI are all members of this treaty, PSI. 
None of its activities are prohibited by Law of the Sea. As Admiral 
Mullen, Vice Chief of Naval Operations, testified before Senator 
Lugar’s committee, he said, “The LOS would greatly strengthen the 
Navy’s ability to support the objectives of PSI.” The rules are com- 
pletely compatible with the LOS and as we look with our partners 
to maybe strengthen the regime of boarding and intercepting ves- 
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sels, that will be done more easily and be facilitated if in fact we 
are all working within the dialog and the platform of the Law of 
the Sea Convention. 

Senator Jeffords. Thank you. 

Would full U.S. participation in the Law of the Sea require any 
changes in current United States practices regarding enforcement 
of our environmental laws? 

Mr. Turner. It would require no changes in the enforcement of 
our current law. 

Senator Jeffords. Thank you, Mr. Chairman. 

Senator Inhofe. Thank you, Senator Jeffords. 

We have been joined by Senator Thomas. Senator Thomas, do 
you have an opening statement you would like to share with us? 

Senator Thomas. No, sir, fortunately I do not. 

Senator Inhofe. All right. 

Senator Thomas. But I do want to say hello to my friend John 
Turner, who comes from Wyoming, as I do. We have the oceans 
there, you know, so we need to be concerned. John, welcome. 

Mr. Turner. Senator, good to see you. Thank you for coming. 

Senator Thomas. Thank you, sir. 

Senator Inhofe. Senator Chafee. 

Senator Chafee. As you know, Mr. Chairman, I do support the 
treaty. I am in coordination with the Secretary’s remarks. 

Senator Inhofe. Any questions? 

Senator Chafee. No, I do not. 

Senator Inhofe. All right. 

Let me just get back to something that Senator Jeffords brought 
up when he was talking about the enforcement, any changes. Arti- 
cle 212 of the Convention requires States to adopt laws and regula- 
tions for pollution from the atmosphere. I guess the question would 
be, what laws that we have on the books right now might have to 
be changed if we were to become a party to the Convention? 

Mr. Turner. As I understand those provisions, and maybe Mr. 
Taft would like to speak, it encourages all the members, and I 
think these were provisions helped negotiated by the United 
States, that we all be better caretakers of these common properties, 
marine resources and oceans; that we all work to prevent coastal 
pollution; do a better job of watershed management; of controlling 
our fisheries; of protecting coral reefs. 

I think the United States does have good comprehensive law en- 
forcement. In fact, other parties to the Convention can look to the 
United States and their leadership. So there is nothing in this par- 
ticular treaty that would compel the Congress of the United States 
or resource agencies, the Administration, to change policy or put 
forth new proposals. 

Senator Inhofe. Would it mean, though, that other countries 
could use a provision maybe to force us to change a policy, that is 
to maybe regulate CO 2 ? I do not want to get Senator Jeffords too 
excited here, but would that be a possibility? 

Mr. Turner. Mr. Chairman, I do not see anything in here that 
would address people dictating to us, especially in the arena of cli- 
mate change. 

Senator Inhofe. All right. 
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Mr. Turner. We would hope that other nations would be better 
stewards and follow the U.S. leader in trying to protect its impor- 
tant ocean resources. 

Senator Inhofe. Senator Thomas, I am sure you have questions. 

Senator Thomas. No, sir, I do not. 

Senator Jeffords. I have one additional one. 

Senator Inhofe. Yes, of course. 

Senator Jeffords. Isn’t it true that Part XII provides only some 
of the many provisions on protection of the marine environment 
and protection of marine natural resources? For example, the trea- 
ty supports the right of a port State to impose environmental con- 
ditions as a condition of coming to a U.S. port. Is that correct? 

Mr. Turner. There are several povisions which would encourage 
all parties to be better stewards of resources, and specifically in an- 
swer to your question, the United States now exercises its author- 
ity on ballast water coming into port. Any ships coming to U.S. 
ports must exchange their ballast water at least 200 miles out. The 
United States will look at increased standards on invasive species 
and perhaps new standards for ship ballast and ocean dumping. 
This is within the full rights of the United States and it is in ac- 
cord and embraced by the treaty. 

Senator Jeffords. Thank you. 

Senator Thomas. Mr. Chairman, I would say to the Secretary 
that I was in Jackson over the weekend and interestingly enough 
I had not thought or talked much about this, but ran into a num- 
ber of people who raised the issue. I guess they were people that 
were concerned about the U.N.-type of arrangement where we 
enter into something and other people then can make the decision 
for us. So it kind of takes away some of our autonomy, and you 
have probably commented on that, but would you briefly tell me 
how you would answer those folks? 

Mr. Turner. Senator, the nice thing about this particular treaty, 
we feel it embraces our sovereignty. It embraces U.S. control over 
our natural resources, our continental shelf, our right to regulate 
our fisheries, embark on oil and gas, and the right of our military 
to have maximum flexibility out and around the globe. So it pro- 
tects and embraces U.S. sovereignty in every category I can think 
of 

Mr. Taft. If I could just add, I think there was a concern in the 
original treaty that certain activities regulating the international 
seabed would have had a possibility of having the United States be 
subject to laws that it did not agree with, so we refused to join it. 
That has been fixed, as the Secretary said in his statement. So it 
was the case, and that may have been what these people were 
thinking about. The 1994 work that was done changed the Conven- 
tion and solved that problem. 

Senator Inhofe. Senator Thomas, I brought this up earlier, that 
the argument that we better do this because everyone else is doing 
it always scares me a little bit. In so many of these agreements, 
we have had lengthy discussion in this committee and on the floor. 
On the Kyoto Treaty, the argument was used there. Then you real- 
ly examine it and find out that there would be terrible economic 
consequences were we to have to comply with that. 
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So I would like to look at these things independently. One reason 
I wanted to have this hearing is because there was no one at the 
two hearings before the Senate Foreign Relations Committee who 
was opposed to it. I think that there are, anytime you are dealing 
with something like this, I still want to look and see if there are 
any laws that we have on the books that could be changed. I am 
concerned about this being able to board and search ships. That is 
something that would be, particularly right now when we are in 
the middle of a war. So these things we do want to pursue, and 
I appreciate it. 

Are there any other questions of Mr. Turner? Mr. Turner, I ap- 
preciate very much your being here and articulating your position. 
We would ask you to retire the table, and our four witnesses for 
panel two come forward. 

Mr. Turner. Mr. Chairman? 

Senator Inhofe. Yes, of course. 

Mr. Turner. Thank you for allowing us this time. I would concur 
with you that the last reason to join a treaty is because others are 
members. I submit that joining this treaty is in the best interests 
of the United States. 

Thank you very much. 

Mr. Taft. Thank you, Mr. Chairman. I will get an answer for 
that question. 

Senator Inhofe. OK, thank you so much. 

The second panel consists of Mr. Frank Gaffney, president and 
CEO of the Center for Security Policy; Mr. Paul Kelly, senior vice 
president of Rowan Companies, Incorporated, a member of the U.S. 
Commission on Ocean Policy; Mr. Peter Leitner, author. Reforming 
the Law of the Sea Treaty; and Mr. Oxman, professor at law, direc- 
tor, Ocean and Coastal Law Program at the University of Miami 
School of Law. 

We will go ahead and start in the order that I just introduced 
you, starting with Mr. Gaffney. 

Mr. Gaffney. 

STATEMENT OF FRANK GAFFNEY, JR., PRESIDENT AND CEO, 
T H E CENTER FOR SECURITY POLICY 

Mr. Gaffney. Mr. Chairman, members of the committee, thank 
you very much. 

Senator Inhofe. I would say the same things to you folks. Since 
there are four of you, try to confine your opening remarks to about 
5 minutes, but your entire statement will be made a part of the 
record. 

Mr. Gaffney. I appreciate that, Mr. Chairman. Mostly, I appre- 
ciate having an opportunity to testify on this treaty. As you have 
pointed out several times, that opportunity was not afforded us, 
those of us who are critical of the treaty, concerned about its provi- 
sions, during the deliberations of the Foreign Relations Committee. 

I think given what is at stake here, which I would respectfully 
submit are infringements upon the sovereignty and the freedom of 
action on the seas and in some cases elsewhere of this treaty, im- 
posing on the United States. It is a travesty not to have a much 
more rigorous, much more fulsome, much more informed debate 
than has been possible to this point. 
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So I appreciate your accommodating us and I look forward very 
much to expressing some of the concerns that I and my colleagues 
have and answering your questions about them. 

One fundamental question which the committee needs to think 
about, and the Senate needs to deliberate about, is this question 
of what did the 1994 agreement do to the underlying treaty? It is 
my understanding that that treaty, that agreement has not been 
formally ratified, certainly not in the way that the underlying trea- 
ty has been; that it therefore cannot modify in the way that you 
are being told it has modified; the concerns that we have had going 
back to President Reagan’s day about both the seabed mining pro- 
visions contained in Part XI, but more generally the sort of edifice 
of a new supra-national organization called the International Sea- 
bed Authority, which is really at the core of many of our concerns 
about sovereignty and relinquishing sovereignty and submitting 
this country and its maritime interests, both military and other- 
wise, to some new international control. 

Related thereto, of course, is the International Tribunal, which is 
also spawned under the International Seabed Authority. The kinds 
of questions that you pose today it seems to me may be true at this 
moment, but what I think we need to do, what the Senate most es- 
pecially needs to do, is to look down the road as this institution 
with American membership, with our fealty, if you will, to the trea- 
ty begins to kick in and begins to have both decisions made by this 
International Seabed Authority and by this Tribunal impinge, as I 
frankly submit they will inevitably on the decisionmaking and the 
kinds of standards and the policies even of the U.S. Government 
and certainly Members of the Congress. 

I have to tell you that even before the recent reports about what 
has been going on with the Iraqi Oil for Food Program, I was con- 
cerned about this supra-national ag:ency and the authority that 
would be conferred upon it to determine in no small measure what 
would be done with the resources of some seven-tenths of the 
world’s surfaces. 

When you now have evidence accruing that vast kleptocratic be- 
havior was taking place in the United Nations under this inter- 
national-mandated activity, it has to raise additional questions, I 
believe, as to whether this is an activity that we wish to entrust 
to what are at the end of the day unaccountable, unelected bureau- 
crats in the United Nations, that will nonetheless be able to make 
far-reaching and commercially very important decisions. 

A question here about the rule of law. Judge Robert Bork has 
written recently expressing concern about the extent to which 
international judges and rulings are being increasingly cited in our 
domestic jurisprudence. That raises questions going to I think a 
point that you addressed, Mr. Chairman, earlier about how does 
this thing evolve over time. Are we like to see greater and greater 
infringement on the way we have traditionally done business, 
whereby judges will on the basis of laws you and your colleagues 
enact and the President signs? Or do they do it on the basis of 
something else that somebody unelected, unaccountable, and per- 
haps corrupt dictates? 

I am frankly very troubled by what you have been told today 
about this Proliferation Security Initiative, and the ability that we 
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will have to exercise the kind of authority that we have to this 
point with respect to vessels on the high seas, to say nothing of in 
our exclusive economic zone or territorial waters, and whether we 
can stop them, whether we can search them, whether we can seize 
them. It is not clear from the reading of the treaty that what you 
have just been told, that the PSI will be absolutely consistent with 
this treaty; that it will be strengthened by this treaty. It is not 
clear that that is true. It certainly seems to me, while this is not 
strictly speaking in the jurisdiction of this committee, certainly the 
probability that we will in the future, as we now see increasing evi- 
dence of tankers passing through places like the South China Sea 
being hijacked, that you could see us concerned not only about 
what is happening on ships plying the world’s oceans that might 
be moving weapons of mass destruction-related material, which is 
of course the focus of the PSI, but that are in effect environmental 
terrorist instruments of mass destruction, and whether we will be 
able, in fact, to stop them. 

If they are not pirates; if they are not flying no flag at all; if they 
are not engaged in radio broadcasting, which as I read it are the 
three conditions under which the treaty allows you to do these 
kinds of seizures. 

Senator Inhofe. Mr. Gaffney, you have gone over your time. 

Mr. Gaffney. I know I have, Mr. Chairman. May I just wrap up 
with one final point, because I know it is a particular concern to 
this committee, the question of research on global warming. I am 
advised that this is being interfered with by the Russians as we 
speak in their Arctic areas. One of the previous witnesses spoke to 
this. I believe this is a matter of, if we are interested in finding 
out whether there is anything to this, clearly monitoring what is 
going on in the Arctic areas, including in the Russian areas, is 
something that we will want to be able to do. It is not clear that 
you can do it under this treaty. In fact, I think the treaty is going 
to give the Russians excuses not to do it and encumber our ability 
to pursue it. 

So Mr. Chairman, finally, thank you very much for taking the 
time this afternoon to give these sorts of concerns and a great 
many more that time will not permit us to talk about today, per- 
haps, some illumination. I hope that other colleagues of yours and 
other committees that also have equities in this treaty will also 
take the time to look into it before the Senate is asked to consider 
it and give it its advice and consent. 

Thank you, Mr. Chairman. 

Senator Inhofe. Thank you, Mr. Gaffney. 

Mr. Kelly, feel free to go over a little bit. 

STATEMENT OF PAUL L. KELLY, SENIOR VICE PRESIDENT, 

ROWAN COMPANIES, INCORPORATED; MEMBER, U.S. COM- 
MISSION ON OCEAN POLICY 

Mr. Kelly. Thank you, Mr. Chairman. I appreciate your inviting 
me to testify before the committee today on this important topic. 
I am here representing the U.S. Commission on Ocean Policy. 

This Commission has taken a strong interest in the international 
implications of ocean policy since the inception of our work. Our 16 
Commissioners were appointed by the President with 12 coming 
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from a list of nominees submitted by the leadership of Congress in 
both parties. We represent a broad spectrum of ocean interests. My 
background is actually in the field of off-shore oil and natural gas 
production. I know the Chairman has some questions on this topic 
which I would be glad to get into later. 

The Oceans Act of 2000 specifically charged our Commission with 
developing recommendations on a wide range of ocean issues, in- 
cluding recommendations for a national ocean policy that will pre- 
serve the role of the United States as a leader in ocean and coastal 
activities. With this charge in mind, the Commission took up the 
issue of accession to the LOS Convention at an early stage. At our 
second meeting held in November 2001, Commissioners heard testi- 
mony from Members of Congress, Federal Agencies, trade associa- 
tions, conservation organizations, the scientific community and 
Coastal States. We heard compelling testimony from many diverse 
perspectives, all in support of ratification of the Law of the Sea 
Convention. 

After reviewing these statements and related information, our 
Commissioners unanimously passed a resolution in support of 
United States accession to the Convention. The fact that this reso- 
lution was our Commission’s first policy pronouncement speaks to 
the real sense of urgency and importance attached to this issue by 
my colleagues on the Commission. 

The Commission’s resolution was forwarded to the President, 
Members of Congress, the Secretaries of State and Defense, and to 
other interested parties. I have attached a copy of this resolution 
for the record. 

The responses we received have been very positive. Secretary of 
State Colin Powell wrote that he “shared our views on the impor- 
tance of the Convention.” Admiral Vern Clark, Chief of Naval Op- 
erations, stated that he “strongly believed that acceding to the Con- 
vention will benefit the United States by advancing our national 
security interests and ensuring our continued leadership in the de- 
velopment and interpretation of the Law of the Sea.” 

Ensuing hearings and the additional information we have gath- 
ered have served to reinforce our conviction that ratification is very 
much in our national interest. I would like to share with you some 
of the reasons that our Commissioners have unanimously adopted 
this view. First, the Law of the Sea Convention was described by 
those who appeared before the Ocean Commission as the founda- 
tion of public order of the oceans and as the overarching framework 
governing rights and obligations in the oceans. 

The United States was involved in all aspects of the development 
of the Convention including re-shaping the seabed mining provi- 
sions in the early 1990’s. As a consequence, the Convention con- 
tains many provisions favorable to U.S. interests. The oceans pro- 
vide vital food and energy supplies, facilitate waterborne com- 
merce, and create valuable recreational opportunities. It is in 
America’s interest to work with the international community to 
preserve the productivity and health of the oceans and to secure co- 
operation among nations everywhere in managing marine assets 
wisely. 

There are a series of issues currently being considered by parties 
to the Convention which could have tremendous economic implica- 
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tions for the United States. Of particular interest is the work of the 
Convention’s Commission on the Limits of the Outer Continental 
Shelf, which is charged with reviewing claims and making rec- 
ommendations on the outer limits of the shelf. This determination 
will in turn he used to establish the extent of Coastal State juris- 
diction over continental shelf resources. 

There are several reasons why direct participation in this process 
would he beneficial. Namely, first, the LOS Convention sets up 
ground rules by which coastal nations may assert jurisdiction over 
exploration and exploitation of natural resources beyond 200 miles 
to the outer edge of the continental margin. This is particularly im- 
portant to the United States, which is one of only a few nations in 
the world with a broad continental margin, so we have a lot of po- 
tential acreage for development to be gained from this provision. 

The continental margins beyond the U.S. exclusive economic zone 
are rich not only in oil and natural gas, but also appear to contain 
large concentrations of gas hydrates, which may represent an im- 
portant potential energy source in the future. 

The work of the Continental Shelf Commission is now at a crit- 
ical stage. The Russians have submitted a claim in the Arctic and 
have received comments on their claim from the Commission. 
Other States are preparing their submissions which are due in 
2009 or within 10 years of a State becoming a party, whichever is 
later. Considering the technical work to be done in order to delin- 
eate our own shelf, 10 years is a short time horizon. 

Here in the United States, the University of New Hampshire 
Center for Coastal and Ocean Mapping Joint Hydrographies Cen- 
ter, in conjunction with NOAA and the USGS, has already identi- 
fied regions in U.S. waters where the continental shelf is likely to 
extend beyond 200 nautical miles and is developing strategies for 
surveying these areas. Bathymetric and seismic data will be re- 
quired to establish and meet a range of other environmental, geo- 
logical, engineering and resource needs. 

The Minerals Management Service has estimated that there 
could be just under 300,000 square miles that could be added to the 
sea floor for potential resource development by the United States 
once this delineation is done. I might add that we are the leaders 
in technology in terms of knowing how to make these determina- 
tions with our advanced sonar and computer and computer graph- 
ics technology. 

I also want to make the point which would be of particular inter- 
est to this committee that the Convention provides a comprehen- 
sive framework for protection of the marine environment. The Con- 
vention includes articles mandating global and regional coopera- 
tion, technical assistance, monitoring and environmental assess- 
ment, and establishing a comprehensive enforcement regime. The 
Convention specifically addresses pollution from a variety of 
sources including land-based pollution, ocean dumping, vessel and 
atmospheric pollution, and pollution from off-shore activities. 

The principles, rights and obligations outlined in this framework 
are the foundation on which more specific international agreements 
is based. 

Senator Inhofe. We are going to have to wind up here. 
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Mr. Kelly. Let me just make the point in wrapping up that the 
Ocean Commission as I indicated has been directed by our enabling 
legislation to make recommendations to preserve the role of the 
United States as a leader in ocean activities. But in our opinion, 
we cannot remain a leader without playing a role in the process. 
For this reason, we renew our Commission’s unanimous call for 
United States accession to the treaty. 

Senator Inhofe. Thank you, Mr. Kelly. 

Mr. Leitner, feel free to go ahead and take 7 minutes or so if you 
need. 

STATEMENT OF PETER LEITNER, AUTHOR, “REFORMING THE 

LAW OF THE SEA TREATY: OPPORTUNITIES MISSED, PRECE- 
DENTS SET, AND U.S. SOVEREIGNTY THREATENED” 

Mr. Leitner. Thank you, sir. 

Mr. Chairman, Mr. Jeffords, I really appreciate the opportunity 
to be here today. I think you are giving a chance to air some con- 
cerns which have been basically excluded from the Senate Foreign 
Relations Committee hearings, and from what I hear, also from the 
National Ocean Policy Commission hearings, where it is hard to be- 
lieve that if an extensive job was done of finding diverse opinion, 
that opponents of the treaty would not have been surfaced in the 
Commission hearings as well. 

The Convention is a seriously flawed document. It was rightly re- 
jected by President Reagan because it represents and embodies a 
wide range of precedents, obligations and restrictions that are dele- 
terious to American national and economic security interests. 

The treaty has many precedent-setting provisions that are a di- 
rect assault on the sovereignty of the United States and the su- 
premacy of the nation-state as the primary actor in world affairs. 
None of these things have changed with the spurious 1994 agree- 
ment notwithstanding. The treaty is based upon a couple of funda- 
mental principles which through to today. One is the common her- 
itage of mankind principle, which asserts that the oceans or the 
areas beyond national jurisdiction are the common heritage of man- 
kind, meaning they cannot be appropriated by a particular country 
and must be shared by the global commons. That philosophy, which 
was the clarion call of the new international economic order back 
in the 1970’s and the early 1980’s, is still embodied in and is still 
a basic subtext of this agreement. 

In addition, the treaty and the organizations that it brings forth 
are based upon the one-nation-one-vote principle, which means 
that the United States will have the same voting power in the as- 
sembly of the International Seabed Authority as Guinea-Bissau. It 
does not represent American economic interests at all and it gives 
a disproportionate weight to small irresponsible states who have 
very little stake in the oceans or in the world economic system at 
large. 

I was first hired to get involved in the Law of the Sea Treaty 
back in 1976 by the General Accounting Office. Then I was as- 
signed as an observer to the U.S. delegation for several of the nego- 
tiating sessions, including the final session of the Conference. My 
mission was to provide an alternative delegation report to the Con- 
gress, to several congressional committees, including House Mer- 
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chant Marine and Fisheries, the International Relations Committee 
and others, because they felt that the delegation reports being 
given by the State Department were inaccurate, misleading and 
presented an overly rosy picture of the status of negotiations. After 
hearing the prior speaker on the first panel from the State Depart- 
ment, I think they are still suffering from the same affliction. 

The treaty has a range of ramifications that are not wholly re- 
lated within the context of the treaty itself. It does have collateral 
damage. In my position in the Defense Department for many years, 
I have been dealing with high-tech transfers to Third World coun- 
tries, potential adversaries and trying to control such trade in high- 
tech to terrorist sponsors as well. Several years ago, the Chinese, 
came in asking for the most advanced side-scan sonars, deep-sea 
bathymetric equipment, remotely operated vehicles, cameras, sleds 
and other equipment that they asserted they were going to use to 
help survey their mine site in the mid-Pacific. They were using 
their status as a pioneer investor under the Law of the Sea Treaty 
to acquire a level of technology which is a direct threat to U.S. na- 
tional security. 

The technology that they wound up eventually getting approved 
was exactly what they asked for. It basically provided the PRC 
with the ability to engage in the deepest ocean areas to find, locate, 
disrupt, salvage or destroy U.S. sensor webs and other types of 
equipment that we put on the ocean floor in order to be able to 
monitor hostile traffic. We gave the Chinese the ability to find, lo- 
cate and destroy these systems. 

The Chinese were using their status as a pioneer investor in 
order to acquire technology they could not justify any other way. 
When we fought this in the interagency process, we immediately 
had lines drawn between treaty supporters and treaty opponents 
where the argument was made in the State Department, NOAA 
and some other Agencies that we need to provide this technology 
to the Chinese as a sign of good faith in the Law of the Sea Treaty 
and the development of international law. It will have a con- 
sequence that will outlive us all, unfortunately. 

Much of the data that Mr. Kelly described in terms of the sur- 
veys, the high-end computer simulations, the graphics, and the 
high-resolution sonar images that will be required in order to make 
claims under the Law of the Sea Treaty to areas of the outer conti- 
nental shelf, currently beyond 200 nautical miles, would be the 
same type of data that an adversary can use in order to get critical 
information about the physiography of our coastline, in order to de- 
velop submarine routing schemes, find underwater bastions or hid- 
ing places where a potential hostile can implant sensors, and use 
a cruise missile launching submarine in order to menace our coast. 
Unfortunately, the resolution of the images acquired in the year 
2004 is a whole heck of a lot better than was able to be acquired 
in 1980, when the treaty was negotiated. It puts that data in an 
entirely different class of threat to the United States. 

The treaty and its environmental provisions I believe are a relic 
of an earlier era, an era where environmental damage was pre- 
sumed to be accidental or incidental to economic activity. In the 
post- 9/11 era, however, the world is defined by the nonconventional 
use of all tools available to a non-state or state-sponsored terrorist 
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or proxy warrior to create a weapon of mass destruction. The very 
environment that we cherish and that this committee seeks to pro- 
tect and preserve is a likely battleground in this new era. The pre- 
sumptions that underlie the environmental provisions of the Law 
of the Sea Treaty and other key elements of the document are woe- 
fully inadequate to handle the post- 9/11 threats. 

We have ample evidence of terrorists targeting maritime com- 
merce as a means of waging their worldwide attacks. A critical as- 
pect of their planning is to cause as much environmental degrada- 
tion as is possible. The method of fighting turns western war-fight- 
ing doctrine based upon limiting collateral damage as much as pos- 
sible on its head. Terrorists and their State sponsors have high re- 
gard for the environment, but unfortunately they see it as a force 
multiplier, not as a treasure to be preserved. 

You can recall very well the oil well fires in Kuwait set by 
Saddam’s retreating troops and the use of the environment as a 
weapon; also the attack on the French tanker Limberg, carrying 
158,000 tons of crude oil where the object was to create as large 
an oil spill as possible and cause as much collateral damage as pos- 
sible. 

As Mr. Gaffney was describing earlier, using a supertanker, an 
LNG tanker as an environmental weapon is not beyond the pale. 
It is also something that is actively being considered by 
counterterrorism officials, by the Department of Homeland Secu- 
rity, by the Coast Guard and others. It is a reality. If a super- 
tanker, for instance, was scuttled along our coast, possibly near a 
nuclear powerplant, the ability of the powerplant to operate would 
be shut down or cause catastrophic damage to the powerplant be- 
cause its water intake, critical for its cooling system, would be 
fouled and would probably be fouled for decades. The plant would 
either have to be shut down or suffer direct damage. 

Senator Inhofe. OK, Mr. Leitner, your time has expired. Do you 
want to wrap up here? 

Mr. Leitner. Yes. I want to very quickly summarize that it is 
absolutely critical for the Senate to focus all of its oversight power 
on this treaty for very close scrutiny under the various jurisdictions 
of the different committees. The treaty has taxation; it has miliary; 
it has intelligence; it has judicial and other impacts beyond simply 
foreign policy and environmental issues. It is absolutely critical for 
the Senate to take a good look at this in all of its respects and look 
at the full flower of the treaty, and hopefully do what has not been 
done, and that is do an overall assessment of the treaty against all 
of these equities. At the present moment what we have seen is a 
constellation of narrow interest groups, single interest groups for 
the most part, advocating on behalf of the treaty, without a collec- 
tive judgment and overall impact assessment, an overall cost and 
benefit assessment for the United States really being done. That 
sorely needs to be done. 

Thank you. 

Senator Inhofe. Thank you, Mr. Leitner. 

Mr. Oxman. 
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STATEMENT OF BERNARD H. OXMAN, PROFESSOR OF LAW; DI- 
RECTOR, OCEAN AND COASTAL LAW PROGRAM, UNIVERSITY 

OF MIAMI SCHOOL OF LAW 

Mr. OxMAN. Thank you, Mr. Chairman. 

Mr. Chairman, members of the committee, it is an honor to ap- 
pear before you today to urge you and your colleagues to support 
the resolution of advice and consent. The unanimous recommenda- 
tion of the Foreign Relations Committee reflects the fact that the 
Law of the Sea negotiations were a long-term, successful, bipar- 
tisan effort to further American interests that engaged successive 
Administrations and I might add distinguished members of both 
houses of Congress, including the distinguished Ranking Member 
of this committee. 

Mr. Chairman, President Bush has emphasized that we cannot 
wait for the terrorists and their weapons to reach us. We need to 
reach the sources of the threats. For that, we need reliable naviga- 
tion and overflight freedoms throughout the world. 

Mr. Chairman, in my opinion, we have ample sources of legal 
and moral authority at our disposal to do what we need to do when 
our forces reach their operational destinations, including the board- 
ing and inspection of foreign vessels. The crucial contribution of the 
Convention is that it facilitates our ability to deploy and move our 
forces around the world in the first place. 

It is all but impossible to carry out most operational missions 
without traversing and using the 200-mile exclusive economic zones 
of many other countries, but Coastal States are tempted to think 
of their exclusive economic zones as belonging only to them. We 
face a significant threat to our global mobility and operations in 
the coming decades from the gradual erosion of high seas freedoms 
of navigation and overflight and related military uses of the exclu- 
sive economic zone. 

To deal with that threat, we need the greatest possible influence 
over the perception of foreign governments regarding the source, le- 
gitimacy and content of their obligations to respect high seas free- 
doms in their exclusive economic zones. We achieve that best in my 
opinion with a widely ratified Law of the Sea Convention to which 
the United States is party, and with respect to which the voice and 
practice of the United States are prominent authoritative evidence 
of what the Convention means. The alternatives are likely to be 
less effective and more costly. 

Mr. Chairman, a significant part of my career has been devoted 
to negotiating, drafting and writing on the Law of the Sea. I had 
the privilege of representing the United States in the Nixon, Ford, 
Carter and Reagan administrations in the Law of the Sea negotia- 
tions. The criticisms that we have heard today and have read re- 
cently are in my opinion misplaced and many of them are out of 
date. They bear little resemblance to the Law of the Sea Conven- 
tion text as I understand it, as modified by the 1994 agreement for 
the specific purpose of resolving the problems identified by Presi- 
dent Reagan. I should note that the 1994 agreement is a binding 
agreement that modifies the Convention. From the first day it met, 
the International Seabed Authority has acted in accordance with 
and under the 1994 agreement. 
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In the text with which I am familiar, Mr. Chairman, there is un- 
likely to be much if any oil in the international seabed area beyond 
the continental shelf. There is no all-powerful supranational Sea- 
bed Authority and no transfer of sovereignty or wealth to the Sea- 
bed Authority. 

We will have control over the funds and other major decisions of 
the Seabed Authority with our decisive vetoes on both the Council 
of the Authority and in its Finance Committee. The implementing 
agreement expressly discourages bureaucracy. There is no manda- 
tory transfer of technology. On top of that, the Convention ex- 
pressly states, “No party to the Convention is required to disclose 
information contrary to the essential interests of its national secu- 
rity. There are no production limitations.” There is more, not less, 
environmental protection in the sea and on the seabed. 

The Convention gives us greater rights to board and inspect for- 
eign vessels off our coast than we have under the Law of the Sea 
treaties to which we are party today. 

President Reagan did not reject the entire Convention. Quite to 
the contrary, he embraced all of it except for the deep seabed min- 
ing provisions, instructed the U.S. Government to act in accordance 
with it, and made it quite clear that he was prepared to use force 
against foreign governments that did not respect the Convention. 

Today, every neighbor of the United States, every other perma- 
nent member of the U.N. Security Council and every other major 
industrial State in the world is among the 145 parties to the Con- 
vention. The issue is no longer whether there will be a Seabed Au- 
thority. That exists. The issue is whether the United States should 
and will assume the privileged seat expressly reserved for it in the 
text. 

Mr. Chairman, I think this has three important implications. No. 
1, the system is regarded as workable by other industrial states 
that share many of our interests as consumers and potential sea- 
bed producers of hard minerals. No. 2, it is unlikely that major 
sources of private capital would be particularly comfortable making 
substantial new investments in deep seabed mining carried out in 
defiance of the Convention. No. 3, we need to assume our guaran- 
teed seat on the Governing Council of the Seabed Authority and 
the Finance Committee, and the decisive voting power that goes 
with it, as soon as possible to ensure that the system evolves in 
ways satisfactory to the United States. This includes protection of 
our environmental and economic interests as a Coastal States 
whose continental shelf abuts the international seabed area in 
three oceans. 

Mr. Chairman, my prepared remarks address some of the mat- 
ters to which you referred in your opening statement. I would be 
happy to comment on some of the other questions that you posed 
and any other questions that you and your colleagues may have. 

Thank you, Mr. Chairman. 

Senator Inhofe. Thank you, Mr. Oxman. 

We have been joined by Senator Murkowski. Senator Murkowski, 
would you have an opening statement you would like to share? 
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OPENING STATEMENT OF HON. LISA MURKOWSKI, 

U.S. SENATOR FROM THE STATE OF ALASKA 

Senator Murkowski. Thank you, Mr. Chairman. I appreciate 
your scheduling this hearing this afternoon. I am sorry that I was 
not able to attend for most of the testimony, but since this is an 
issue that strikes so close to my home State, I would like to take 
the opportunity this afternoon to enter my comments into the 
record. 

Some of my colleagues might not be aware, but over half of the 
United States coastline is in Alaska. Likewise, the Arctic Ocean 
covers only 3 percent of the area surface, yet it accounts for over 
25 percent of the world’s continental shelf area. So when we are 
considering a treaty that governs the planet’s oceans and the ocean 
floor, we in Alaska have a very strong, a very keen interest. 

There are some who do not see the point in joining the rest of 
the world in ratifying the Convention on the Law of the Sea. They 
say that the United States already enjoys the benefits of the treaty, 
even though we are not a member. They suggest that by not be- 
coming a party to the treaty, we can pick and choose which sec- 
tions of the treaty we abide by, while not subjecting our actions to 
international review. 

I would point out that while the situation may be favorable now, 
it may not always be the case. The treaty is open to amendment 
later this year and the question is, “Do we want a seat at the table 
to ensure that our voice is heard, or do we place our interests in 
the hands of other nations?” 

There are several topics I would like to comment on relating to 
the treaty and its potential impact on Alaska, the first being claims 
over the continental shelf. In the 1958 Convention on the Conti- 
nental Shelf, to which the United States is a party, the issue of 
limitations on the continental shelf was not resolved due to lack of 
information about the continental shelf. With, technological ad- 
vances and greater knowledge, the Law of the Sea provides that a 
Coastal State’s continental shelf can extend for 200 nautical miles, 
with a potential to extend that claim even further. 

I understand that Russia submitted a claim in 2002 to the Com- 
mission on the limits of the continental shelf that would grant 
them 45 percent of the Arctic Ocean’s bottom resources. I also un- 
derstand that the Commission has so far withheld its approval of 
the Russian claims. 

According to the U.S. Arctic Research Commission, if we were to 
become a party to the treaty, the United States stands to lay claim 
to an area in the Arctic of about 450,000 square kilometers, ap- 
proximately the size of California. But if we do not become a party 
to the treaty, our opportunity to make this claim and have the 
international community respect it diminishes considerably, as 
does our ability to prevent claims like Russia’s from coming to fru- 
ition. Not only is this a negligent forfeiture of valuable oil, gas and 
mineral deposits, but also the ability to perform critical scientific 
research. 

The Arctic Ocean is probably the most poorly understood ocean 
on the planet. There are reports about the thinning of the polar cap 
and open waters during the summer months. If the polar cap is in- 
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deed changing, now is the time to he studying it to determine its 
impact on the global climate, as well as our fisheries. 

Also in relation to the Arctic Ocean and the potential thinning 
of the polar cap is the opening of the polar routes for maritime 
commerce. There are predictions that the Arctic Ocean will be ice- 
free for 90 days or more in the summer by the year 2050, which 
in turn translates to greater access and greater utilization. By uti- 
lizing a polar route, the distance between Asia and Europe is 40 
percent shorter than current routes via the Suez or Panama Ca- 
nals, and is in a much more stable part of the world. 

But with greater usage comes greater responsibility. A number 
of nations have Arctic research programs. Alaska’s coastline on the 
Arctic Ocean is over 1,000 nautical miles. The United States can 
either exercise sea control and protection in this area of the world, 
or cede that role to whichever Nation is willing to assume it. As 
a party to the Law of the Sea, the United States’ ability to enforce 
our territorial waters and our EEZ in the Arctic Ocean is strength- 
ened even further. 

Mr. Chairman, the Convention on the Law of the Sea also pro- 
vides a basis for several international treaties with great relevance 
to our Nation’s most productive fisheries, which occur off the coast 
of Alaska and are of significant value to the economies of Alaska 
and the other Pacific Northwest states. 

The Convention on Straddling and Highly Migratory Stocks pro- 
vides both access to and protections for fish stocks which migrate 
through the high seas and the jurisdictions of other countries. 
Among the stocks for which this agreement is of paramount signifi- 
cance is the Bering Sea stock of Alaska pollock, which is the basis 
for this country’s largest single fishery. 

The Convention on Fisheries in the Central Bering Sea is an- 
other critical piece, which allows us an unprecedented degree of 
control over the activities of other fishing nations in the central 
portion of the Bering Sea beyond both the United States and the 
Russian exclusive economic zones. Without the influence of the 
Law of the Sea, neither of these important fishing agreements 
would likely have come into being. 

I would also like to note the importance and the somewhat frag- 
ile status of our maritime boundary agreement with Russia. As you 
may know, this agreement delineates a specific boundary between 
our two countries. It is necessary because the agreement under 
which the United States acquired what is now the State of Alaska 
was interpreted differently by the two parties. Both the boundary 
agreement and the fisheries enforcement mechanisms that stem 
from it are critical to the conduct of fisheries policies in the United 
States and Russian EEZs in the Bering Sea. 

Although the United States ratified the Maritime Boundary 
Agreement shortly after it was presented to the Senate, the Rus- 
sian government has yet to do so, under pressure both from nation- 
alist political interests and Russian Far-East economic interests. 

While observing the provisions of the boundary treaty, the Rus- 
sian government also has attempted to persuade the United States 
to make a number of significant concessions regarding Russian ac- 
cess to U.S. fishery resources, suggesting that such concessions 
would improve the atmosphere for Russian ratification. The terms 



31 


of the boundary treaty are widely regarded as highly favorable to 
the United States and are themselves consistent with the Law of 
the Sea. However, rejection of the latter by the United States could 
trigger similar rejection by the Russian Duma of the boundary 
treaty. 

Senator Inhofe. Senator Murkowski, could you try to wrap up 
pretty quickly? 

Senator Murkowski. I have one more paragraph, Mr. Chairman, 
if you would allow me. 

Senator Inhofe. All right, thank you. 

Senator Murkowski. If that were to occur, it would be extremely 
difficult to renegotiate the boundary treaty with similar positive re- 
sults for the United States. The United States and Alaska have tre- 
mendous interests in the Arctic Ocean. Our technological capabili- 
ties in calculating the extent of the continental shelf are welcomed 
by other nations. As a party to the Law of the Sea Treaty, we have 
the opportunity to stake our claim to a significant chunk of real es- 
tate that has the potential for impact on our economy and our na- 
tional security. 

Mr. Chairman, I appreciate the opportunity to make these com- 
ments, place them in the record, and again, as I mentioned at the 
outset, Alaska has a keen interest in what goes on with this treaty 
and I appreciate the opportunity to speak to the gentlemen that 
are here today and to listen to their perspectives. 

Thank you. 

Senator Inhofe. Thank you. Senator Murkowski. Senator Ste- 
vens was here and made some similar comments. 

First of all, let’s do 5-minute rounds and see what happens here. 

Mr. Kelly, would you go into this thing. You had stated some- 
thing about that area between 200 nautical miles and 350 nautical 
miles, that this treaty could offer exploration or some production in 
that area. Explain that to me, would you please? 

Mr. Kelly. Yes, sir. Under the treaty, a Nation has a right to 
claim sub-sea territory beyond the traditional 200-mile limit by 
making a case to the Continental Shelf Commission of the United 
Nations that our continental shelf actually extends beyond 200 
miles. This is done by judging various elements of physical ocean- 
ography. If the claim is approved by the Continental Shelf Commis- 
sion, the Coastal State, in this case the United States, could actu- 
ally hold a lease-sale beyond 200 miles. The quid pro quo when 
that was negotiated was that there would be a royalty paid to the 
International Seabed Authority by the Coastal State for any min- 
erals produced. 

Senator Inhofe. By the government? 

Mr. Kelly. Yes, it would be paid by the government. It is a roy- 
alty that only commences 5 years after initial production and it be- 
gins at 1 percent. 

Senator Inhofe. OK, but the question I had is, in the absence 
of becoming a party to this treaty, how could you get at that par- 
ticular exploration? Can you do it now without this? 

Mr. Kelly. Not really, without violating the Convention. 

Senator Inhofe. No, forget about the Convention, if we are not 
a party to it. Can you do it anyway? 

Mr. Kelly. I do not believe so. 
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Senator Inhofe. So this would open up exploration, in your opin- 
ion, in areas we cannot explore right now. 

Mr. Kelly. That is correct. You can ask, well, are we there yet 
in terms of technology? 

Senator Inhofe. No, I do not care about that. 

Mr. Kelly. I just wanted to tell you that there are wells that 
have been drilled recently in the Gulf of Mexico that are within 2.5 
miles of the edge of the exclusive economic zone, so technology has 
gotten us out to that distance. Whereas in 1994, it was not, but 
today the technology is available to go beyond 200 miles. It has not 
happened yet, but we are just about there in terms of the potential. 

Senator Inhofe. All right. 

Mr. Oxman, you heard me ask Mr. Turner when he was in here 
the question in terms of being able to board vessels in our national 
security’s interest. Twice in your testimony, you emphasized that 
you can do that under this treaty. I would like to have you explain 
that because Mr. Turner was not aware of that. 

Mr. Oxman. Thank you, Mr. Chairman. I will do my best. 

Senator Inhofe. After that, I am going to ask Mr. Leitner and 
Mr. Gaffney if you agree with his explanation here. 

Mr. Oxman. First, let me emphasize that we are already in 
everybody’s opinion bound by the rules of high seas law that are 
in question. The Law of the Sea Convention copies virtually ver- 
batim the rules of high seas law that are contained in the 1958 
Convention on the High Seas to which we are a party, having re- 
ceived the advice and consent of the Senate. 

So those rules are the same. They are also the rules that Presi- 
dent Reagan specifically announced that we would respect and that 
we expected everybody else to respect, and every subsequent Ad- 
ministration has applied President Reagan’s declaration of 1983. 

Now, those rules lay out specific circumstances under which a 
ship can be boarded on the high seas in general. Under the Con- 
vention, we gain additional opportunities to board ships off our own 
coast, not for security reasons, but for economic reasons, but never- 
theless those can relate to security concerns. Thus for example, 
while Senator Murkowski and I would agree, and would be inter- 
ested in our power to board fishing vessels off Alaska to inspect for 
fishing purposes, nevertheless our right to do so will carry with it 
a right to make sure that we have nobody on board who is inter- 
fering with our security or might attack one of our fishing boats. 

Similarly, we are going to have extensive boarding rights for 
anti-pollution purposes. Once again, I am not suggesting pretext 
here, but if we were to board a foreign vessel to make sure and 
check under our pollution laws as to whether there has been a vio- 
lation, it would be a dereliction of duty for the people on board not 
to notice that there might be someone there who might be trying 
to commit an act of terrorism either on one of our cities or the kind 
of ecoterrorism to which there has been a reference. 

In addition, we are party to other treaties that deal with ter- 
rorism. Finally, most important, Mr. Chairman, this Convention 
does not affect our right of self-defense. It does not deal with the 
rules of international law regarding armed conflict. 

Senator Inhofe. All right. Thank you, Mr. Oxman. 
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Now, I would like to ask if there are any other members, the 
other three here, that would like to express a position or challenge 
anything that Mr. Oxman said. 

Mr. Leitner. First of all, terrorism is not really directly applica- 
ble to the rules of armed conflict. It is a totally different way of 
fighting. It is a totally different creature. It is also basically a 
peacetime engagement. What we normally consider as peacetime is 
when terrorism actually flourishes. You do not have states to 
blame. You do not have cities to attack. You do not have areas to 
retaliate against. 

The Proliferation Security Initiative is an attempt to go off-shore 
to interdict what will otherwise be considered legal movement on 
the high seas. Ships engaged in transit passage, not stopping, not 
loitering, not polluting, would not be subject to boarding under The 
Treaty if they are not engaged in certain restricted activities that 
are enumerated in the Law of the Sea Treaty; if they are not en- 
gaged in the slave trade and if they are not engaged in broad- 
casting; if they are not flying a false flag; if they fail to fly any flag. 

The Chinese have already come out very forcefully and asserted 
that the Proliferation Security Initiative is illegal under the Law 
of the Sea Treaty. They cited the various provisions and the var- 
ious strictures that determine the particular events and particular 
circumstances where boarding or interdiction is allowed. So the 
Chinese are making it a matter of State policy now to use the Law 
of the Sea Treaty to try to nullify the Proliferation Security Initia- 
tive. 

They are trying to also, sub-rosa, intimidate allies like Singapore 
and some other countries, Thailand and others who are part of PSI 
from supporting it as well. 

Senator Inhofe. All right. Thank you very much. 

Mr. Gaffney, did you want to make any comment concerning that 
issue? 

Mr. Gaffney. Mr. Chairman, I would just encourage the com- 
mittee to probe further on this, to investigate the treaty. A number 
of things that are being said here today by some of its supporters, 
I have not found in the treaty. Maybe it is just a poor reading on 
my part, but I do not know where it says we have a guaranteed 
place at the table, let alone a veto. That point has been made here 
several times. 

Senator Inhofe. OK. I am going to start with you. 

Mr. Gaffney. I am trying to make sure that as promises are 
made here, that we will be secure in whatever surrender of sov- 
ereignty or whatever adjustments we are making, the kind that 
Peter has talked about or otherwise, that the Senate is dealing 
with the treaty as it stands, first and foremost, and is very clear 
on the extent to which if at all it has been formally modified with 
the consent of all of the parties through an agreement negotiated 
and signed in 1994. 

Senator Inhofe. All right. Mr. Gaffney, my time has expired. We 
have been joined by Senator Warner. Would it be all right if we de- 
ferred to Senator Warner? 

Senator Jeffords. No problem whatsoever. 

Senator Warner. Yes, in a moment. 

Senator Inhofe. All right, that is fine. 
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Senator Jeffords, for your questions. 

Senator Jeffords. To followup, Mr. Gaffney, in your opening 
statement you said that you were “troubled” by the testimony given 
by the Administration’s witness. You also said that part of the tes- 
timony was simply, “not true.” Are you insinuating that Mr. Turner 
and Mr. Taft misled this committee? 

Mr. Gaffney. I hope the committee will sort this out, Mr. Chair- 
man, because it is not consistent with the reading of the treaty 
that I have done; the studying of the treaty that I have done. It 
is not clear to me how you square the circle. I am not suggesting 
that they are deliberately misleading the Senate. I just want the 
Senate not to be misled. If I am wrong, I hope that will be pointed 
out and corrected here and I am sure it will, but I do not think 
I am. 

If I am not, it raises the question as to whether the treaty that 
you are being asked to ratify is really the 1982 treaty with I think 
acknowledged defects and warts, or whether it is something dif- 
ferent; and if it is something different. Senator, whether it is some- 
thing different in the eyes of all of the parties to the treaty; or 
whether it is only different in the eyes of the U.S. Government and 
you will be asked to ratify it on that understanding and basis, and 
lo and behold it turns out as the treaty is implemented by all those 
other countries as well as ourselves, especially if I am right, that 
we are not in fact guaranteed a seat at the table, let alone a veto, 
but these understandings, these interpretations, this expectation 
proves wrong. 

If I may, specifically on this question, you have been told repeat- 
edly that this is going to work out OK because we will be at the 
table. The problem with the 1982 agreement was it did not work 
out OK because we were at the table and we were consistently out- 
voted. Maybe it will work out better this time because we are now 
the world’s only superpower, or because we will be more assertive 
or we will have better, smarter negotiators than we did in 1982. 
I do not know. 

But I submit to you, sir, this is one of those questions that the 
Senate ought to weigh very carefully if you are being asked to 
think about a permanent commitment here. This is not something 
we will do for a couple of years and see how it works out. This is 
forever and sets a model for I suggest not only the Law of the Sea, 
but probably for space and perhaps, who knows, for supranational 
agencies that will do other things. 

It bears emphasis there will be no Security Council to intervene 
if it turns out the votes go against us as they typically do in places 
like the General AssemWy, and I think they would in the Seabed 
Authority. 

Senator Jeffords. Mr. Oxman, could you explain the purpose 
and function of the International Seabed Authority? If the United 
States became a party to the Convention, what would be the nature 
of our participation in ISA? Does ISA have unconstrained enforce- 
ment potential as claimed by Dr. Leitner? 

Mr. Oxman. Thank you. Senator. I will try. 

First, let me say that most of the answer is dependent upon the 
1994 agreement. Were any Senator to assert that the Convention 
can only be understood as modified by the 1994 agreement, that as- 
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sertion would be completely consistent with the declarations of the 
U.N. General Assembly, with the practice of all other industrial 
states, and with the practice of the Seabed Authority from the very 
first day it met. There is no doubt whatsoever that the 1994 agree- 
ment has already modified the Convention. If you felt. Senator, 
there was any need to clarify this, there would be no quarrel with 
such an assertion. 

Under the implementing agreement, the United States is auto- 
matically guaranteed a seat on the Executive Council. That seat 
goes to a State which was identified as of the data of entry into 
force of the Convention and everyone knows that is the United 
States and can be only the United States. 

Second, most important regulatory decisions, including how you 
collect money, how you spend money, is made by regulations of a 
limited Council of the Seabed Authority by consensus. We cannot 
be outvoted. If we vote no, there is no regulation. That power is re- 
posed in the Council of the Authority. 

On top of that, we will have a guaranteed seat on the Finance 
Committee so long as the United States is making contributions. 
That committee functions by consensus and once again any budg- 
etary decisions would have to be based on the decisions of the Fi- 
nance Committee. 

Finally, I want to note that Senator Warner was among those 
when he was in the executive branch that insisted on this position, 
the Seabed Authority has a role only with respect to mining; not 
with respect to military activities; not with respect to scientific re- 
search; not with respect to fisheries. It is a very, very limited role 
indeed. Once minerals are extracted under a permit that is 
achieved under specified conditions from the Seabed Authority, 
title to the minerals passes to the miner. 

Senator Jeffords. Mr. Chairman, I see my time is up. I have an- 
other question prepared for later on. 

Senator Inhofe. All right, that is fine. 

Senator Jeffords. Mr. Oxman, are there any mandatory tech- 
nology transfer provisions in this treaty? How would you respond 
to the claims that the treaty somehow provides cover for hostile 
foreign powers to acquire sophisticated technology that cannot oth- 
erwise be justified? 

Mr. Oxman. There were. Senator, mandatory technology transfer 
provisions in the Convention as adopted in 1982. That was one of 
the reasons President Reagan objected to the deep seabed mining 
provisions. They have been removed. The specific language is in the 
implementing agreement that they shall not apply. All that is left 
are very general statements that we will cooperate in attempting 
to facilitate transfer of technology. They do not affect any rights 
with respect to intellectual property. We already cooperate in our 
foreign aid and other cooperative efforts all over the world today. 

Senator Jeffords. Thank you, Mr. Chairman. 

Senator Inhofe. Senator Warner. 

Mr. Gaffney. Senator, might I respond on that? 

Senator Inhofe. Certainly. 

Mr. Gaffney. Again, this goes to the heart of this question of 
does the 1994 agreement eviscerate parts of the Law of the Sea 
Treaty. You have heard testimony from Peter Leitner about the ap- 
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plication of the modified Law of the Sea Treaty in a specific export 
control proceeding by the U.S. Government. The interpretation or 
the practice, more to the point, was of course, under the Law of the 
Sea Treaty either as modified by the 1994 agreement or under its 
initial incarnation, it is our duty to provide the Communist Chi- 
nese advanced technology of a directly military character. 

Some of this requires, I guess, reflection. Knowing that this is 
the world’s greatest deliberative body, my hope is that it will in 
fact reflect not narrowly on what is on the paper in front of you, 
though I think in some cases, as in this issue, of did the 1994 
agreement modify the treaty, the paper is not all that clear itself. 
It should be. I would offer as a constructive suggestion, if you wish 
to ensure there is no problem, explicitly condition your resolution 
of ratification if you choose to advise and consent to this treaty, on 
the changes that that 1994 agreement makes to the underlying 
document. 

I would be willing to bet you will find there is more opposition 
to that than you think or than you have been told, partly because 
there are no rights of changing this treaty, no reservations may be 
added to the resolutions of ratification of its parties. 

But more to the point, sir, I would again respectfully suggest 
that the process that is being adopted here is one that opens the 
door to new commitments, new responsibilities, that we have had 
some hard experience with in the past. The President of the United 
States just a couple of months ago talked about the loophole in the 
nonproliferation treaty, which as you know was called the Atoms 
for Peace provision whereby we gave countries atomic technology if 
they promised not to make bombs with it, only to discover in case 
after case after case, they did. 

The technologies that we will, even under the 1994 agreement, 
have an obligation to be as forthcoming with as possible, I suspect 
will wind up being injurious to our national interest; national secu- 
rity perhaps; perhaps commercial; to say nothing of what happens 
if we wind up being either dragooned or voluntarily going as we did 
in this previous exercise down the road of feeling obliged to give 
anybody anything they wanted. Because just as we have some very 
eminent spokesmen here for certain interests, you can bet, you 
know yourself. Senator, there are certain interests that will want 
to sell any comer some of the site-scanning sonars or some of the 
bathymetric technologies or some of the other deep-sea sensors and 
mining and other equipment that may be used to our detriment. 

What I just hope you will do, as a body, is look past the imme- 
diate assurance; apply some common sense to where the inexorable 
logic of this treaty takes you, and on the balance, as Peter said, on 
balance evaluate whether, yes, there are some things that we like 
about this treaty, but it nets out in our overall interest. I suggest 
to you it does not. 

Senator Inhofe. Thank you. 

Mr. Gaffney. Thank you, sir. 

Senator Inhofe. Senator Warner. 

Senator Warner. Mr. Chairman, thank you. 

Mr. Oxman, I appreciate your reference to the fact that I think 
we were associated together when I was the Under Secretary and 
then Secretary of the Navy. I was that Navy Secretary for 5 years. 
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4 months and 3 days. Secretary Laird appointed me as his personal 
representative at the Law of the Sea talks in Geneva. In my recol- 
lection, we were associated in those days. I worked extensively with 
Mr. Stevenson, who was then the Chief Counsel to the Secretary 
of State. So I think you and I have a little bit of a track record in 
this, do we not? 

Mr. OxMAN. Indeed, Senator, and it was a great honor to work 
for you, sir. 

Senator Warner. I don’t know that you worked for me, but any- 
way, we did work on it. 

The years 1969 to 1974, where were you, Mr. Gaffney? 

Mr. Gaffney. I was in knickers, Mr. Chairman. 

Senator Warner. That is right. I think you were in knickers 
when you wrote this statement in your opening paragraph to the 
effect that after all, but for Senator Inhofe’s initiative, the Senate 
may well have taken no testimony at all from critics of the Law 
of the Sea Treaty. 

You know that I had scheduled a hearing of the Armed Services 
Committee, do you not? You were invited to testify. 

Mr. Gaffney. Mr. Chairman, in my prepared remarks, which 
were submitted and are more fulsome 

Senator Warner. I am talking about this, which is here before 
the members. 

Mr. Gaffney. I believe in my prepared remarks, it makes ref- 
erence to the fact that you and your staff had contacted me about 
a hearing. 

Senator Warner. That is correct. 

Mr. Gaffney. I think it is referred to there, sir. 

Senator Warner. You were invited to attend. 

Mr. Gaffney. I explained that I could not do so, sir. 

Senator Warner. That is correct. 

Mr. Gaffney. Yes, sir. 

Senator Warner. It seems to me statements like this taint your 
whole statement. 

Mr. Gaffney. I beg your pardon. Senator, but I do not have the 
prepared remarks in front of me, but my recollection is I said your 
committee has undertaken to schedule a hearing, and I commend 
you for that. I said, there are several other committees that have 
not and my hope is that they will before this is done. I regret that 
I will not be able to testify, but I am delighted that you are going 
to hold a hearing. 

Senator Warner. You have been associated a long time. You just 
got to control sometimes the extremism of some of these attacks. 

Mr. Gaffney. Senator, with respect, I do not know what extre- 
mism you are referring to. 

Senator Warner. When you say here that only this distinguished 
Member of my committee and Chairman of this committee is the 
one holding hearings, that is a misrepresentation. 

Mr. Gaffney. I do not think that is the full paragraph. Senator, 
if you will read the whole paragraph. 

Senator Warner. After all, but for Senator Inhofe’s initiative, the 
Senate may well have taken no testimony from critics of the Law 
of the Sea. 
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Mr. Gaffney. If you would continue reading, Senator, with re- 
spect, I think the rest of it makes clear my point. 

Senator Warner. Where do I continue to read? 

Mr. Gaffney. I believe the rest of that testimony. Again, you 
have the benefit of me. You have it in front of you. I do not. 

Senator Warner. Somebody just passed this down. 

Mr. Gaffney. I would be happy to make the point. In the sub- 
mitted version of this. Senator, I said very clearly I understood you 
were preparing to hold one; you have not held one yet. That was 
my only point. 

Senator Warner. It has been scheduled and you were invited to 
testify. 

Mr. Gaffney. I appreciate that, sir. 

Senator Warner. We are having a panel on those who hold views 
different than that of the Administration. 

Mr. Leitner, there was some discussion about your being in- 
cluded in that panel, but I understand you are an employee of the 
Department of Defense. Is that correct? 

Mr. Leitner. Yes, sir, I am. 

Senator Warner. You are free to express your views, but we 
have a policy in our committee that unless it is an extraordinary 
circumstance, which I do not view this one as being, the Adminis- 
tration, you are in the employ of the Administration. I cannot un- 
derstand in what capacity you are here. 

Mr. Leitner. I will clarify that. I am here as an author, private 
citizen, and former observer to the delegation to the Law of the Sea 
Conference; basically as an outside expert. I have testified probably 
seven times before the House and Senate over the last 6 or 7 years 
on various issues relating to export controls, the COCOM export 
control regimes. 

Senator Warner. I do not question your expertise or your profes- 
sionalism, it is just that it is unusual that you are drawing a salary 
at taxpayer expense and the Department of Defense and the Sec- 
retary of Defense is on record as supporting this treaty. Am I not 
correct? 

Mr. Leitner. Absolutely, sir. That is the beauty of this country 
in that we still have freedom of speech even though you are a gov- 
ernment employee as long as we are not representing the Depart- 
ment. 

Senator Warner. Mr. Gaffney, when he offered you as a sub- 
stitute for himself, I felt that it was inappropriate at that time. 

So Mr. Chairman, I hope you will join in my hearings. 

Mr. Gaffney. Mr. Chairman, may I have your indulgence just to 
read the relevant section toward the end. You actually highlighted 
it as well, Mr. Chairman. 

While staff of the Senate Armed Services Committee have indi- 
cated that Chairman Warner intends to hold a hearing on this sub- 
ject next week, the Intelligence, Commerce, Energy, Governmental 
Affairs and Finance Committee have yet to evidence any interest 
in following suit. 

I want to make sure, Mr. Chairman, that you know of my strong 
support for your having this hearing. I commend you for it. I just 
wish that you would enable what I consider to be one of the most 
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knowledgeable experts on the subject to participate in it, and I re- 
gret that I cannot do so myself due to family business. 

Senator Warner. I have no further comment. 

Senator Inhofe. All right, thank you. Senator Warner. 

Senator Warner. I would say, at that hearing, we will take testi- 
mony from a series of witnesses who will address those aspects of 
the relationship between the treaty and our national security pol- 
icy. These are individuals who, like myself, who have had a long 
experience in this area. 

Senator Inhofe. Senator Warner, I look forward to participating 
in those hearings. I know they will concentrate on the national se- 
curity ramifications. This committee is concerned about those, but 
also the environmental concerns that I think are the purview of 
this committee and things that we should be addressing. Prior to 
your coming, I did in my opening statement mention that I had the 
opportunity to look at the format of the two Foreign Relations 
hearings. There were no witnesses at that time who were opposed 
to it. I thought this would be a good balance to have, in this case 
a panel where two are opposed and two are supporting. 

Senator Murkowski, you are recognized for questions. 

Senator Murkowski. Thank you, Mr. Chairman. 

Mr. Gaffney, in your testimony you had suggested that the Inter- 
national Seabed Authority could issue permits for deep sea oil and 
gas exploration or exploitation without regard to our environmental 
concerns. This is despite the fact that the Council adoption of rules 
concerning seabed mining must be done by consensus of the Coun- 
cil. Doesn’t it make sense that if the Council were to issue permits 
that the United States opposes when we hold a seat on the Council, 
that they would even be more likely to do so if we are not a party 
to the Convention? 

Mr. Gaffney. That is a possibility. Senator. I want again to raise 
a concern that if you buy into the treaty, things may not turn out 
to be as they are being represented to be. There is no question that 
if you are not in the treaty, there are some downsides. What basi- 
cally I think Dr. Leitner and I are suggesting is, those need to be 
evaluated by members of this body in their totality. 

I think in this case, frankly Senator, one of my insights from gov- 
ernment service was finding that objecting to consensus is often 
harder to do than it would seem; that there is a certain desire, 
whether log-rolling is a term that I am sure you are accustomed 
to and is used up here. But there is also a certain sense that, well, 
it is better than the alternative; indeed, that is pretty much the ar- 
gument that you hear from some less-than-enthusiastic proponents 
of this treaty, is that it is better than the alternative. 

I am just suggesting to you that it is not necessarily the same 
thing as a veto. It does not necessarily work the same way. It does 
not operate in terms of our own government councils the same way. 
But even vetoes, look at our practice in the United Nations where 
we actually do have a U.N. Security Council veto. We are very re- 
luctant to exercise it. 

Senator Murkowski. Let me ask you one more. You express con- 
cern that the United States would not be able to continue its activi- 
ties under the PSI to stop and search vessels suspected of trans- 
porting illegal weapons. Yet many of the United States’s partners 
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in this effort are already partners to the Law of the Sea. How is 
it that these nations are not in violation of the Convention then? 

Mr. Gaffney. It is a very good question. You have heard, or per- 
haps you did not hear because I think you may have been out of 
the room when this was addressed a moment ago, there seem to 
be some differences as to whether or not this will be an impedi- 
ment to these sorts of inspections. Dr. Leitner pointed out, and this 
is something I hope the Chairman will focus on in the Armed Serv- 
ices Committee hearing, the Communist Chinese government is 
saying that PSI is impermissible under this treaty. Some of those 
that are in its area of influence, if you will, notably some whose 
interests in the South China Sea are being affected by the citation 
of the Law of the Sea by the Chinese government to extend its 
sway through the use of artificial islands over more and more of 
its waters. Some of these governments seem to be now uneasy, 
shall we say, about participating in the Proliferation Security Ini- 
tiative. 

So again, you need the facts and hopefully they will be expressed 
as well in the Armed Services Committee. There is clearly a formal 
U.S. Government position that this is not a problem. My concern 
is that in I think a number of these cases, we are going to find out 
it is a problem. I would just assume have the Senate know that it 
might be or even is before it signs off on this treaty. 

Senator Murkowski. Mr. Oxman, both Mr. Gaffney and Mr. 
Leitner have suggested that the United States will not have discre- 
tion in regards to certain articles. Can you give me your view or 
your opinion on that? 

Mr. Oxman. Senator, I am not entirely sure. I can comment on 
a few of the things that may be relevant to the question. Taking 
the last comment first. Senator, I am reading from the text, artifi- 
cial islands installations and structures do not possess the status 
of islands. They have no territorial sea of their own, and their pres- 
ence does not affect the delimitation of the territorial sea, the ex- 
clusive economic zone, or the continental shelf It is true that the 
Chinese are attempting to extend their claims based on land terri- 
tory. They claim islands, but that is of course a different question. 

In terms of the Proliferation Security Initiative, in my view the 
success of that initiative is entirely dependent upon our capacity to 
move our forces around the world without interference by the 
states past whose coasts they move. Once we get there, I think we 
have more than ample bases for legal authority to board. Those 
would be a variety of different bases depending on the particular 
circumstances. With Liberian ships, we now have a new agreement 
pursuant to which we will be able to board. I detailed some of 
these. Senator, a few minutes ago when I believe you were busy 
with some other matters. 

I hope that is responsive. Senator. 

Senator Murkowski. I see that my time has expired, Mr. Chair- 
man. I appreciate that. I might have some other questions if we 
have another round here. 

Senator Inhofe. We will give you another round here in a 
minute. 

Senator Murkowski. OK, thank you. 

Senator Inhofe. Senator Warner. 
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Senator Warner. Thank you, Mr. Chairman. 

Senator Inhofe. All right. I would like to ask a question of Mr. 
Oxman and then ask Mr. Leitner to respond to it also. 

Do the environmental provisions of the Convention protect or ex- 
pose the high seas and the U.S. coastline to environmental threats? 
Which way is it? 

Mr. Oxman. I think that they increase the protection of the envi- 
ronment. 

Senator Inhofe. Of the environment. 

Mr. Oxman. Of the environment in general and the U.S. coast in 
particular. The question of ecoterrorism is of course a completely 
separate question from the provisions on environmental protection. 
I entirely agree that we have to deal with it, and once again, I 
think that the Convention will facilitate our capacity to deal with 
it. I want to make clear, Mr. Chairman, that I share Mr. Leitner’s 
concern, but we have the capability to deal with it. 

Senator Inhofe. Mr. Leitner? 

Mr. Leitner. I disagree. I think we are more deeply exposed 
than we would be otherwise than we would be outside the treaty 
than we would be inside the treaty. 

You have to think of the treaty in a number of ways. In every 
article on the treaty, it is a double-edged sword. It all depends 
upon interpretation. Our interpretation, and I think we have seen 
a lot of that today and we certainly saw that in the Senate Foreign 
Relations Committee, there is a great deal of group-think that 
seems to be afflicting the United States team, the technical team, 
the policy team, as it pertains to the Law of the Sea Treaty. We 
are seeing it from one side as if there is one vector that we are all 
going to walking on and it has some inexorable momentum and ev- 
erybody is going to agree with us as we go down this path. 

I think that is wrong. I think that there are 140-something coun- 
tries who are party to this, so you are going to get at least 140 sep- 
arate views on a particular issue at a particular time in a par- 
ticular place. This is not a treaty that is going to solve all prob- 
lems. The Chinese in the South China Sea, for instance, are erect- 
ing, we call them artificial islands; the Chinese do not consider 
them artificial. They consider them real islands. They are using 
coral reefs; they are using semi-submerged lands as footings in 
order to build islands above the water line. At some times of the 
day, the islands are actually above the water line, at least portions 
of them. They are building military platforms. These are like little 
aircraft carriers all throughout the South China Sea that are being 
erected. 

It is a very serious threat. There is a great potential for a 
flashpoint in the South China Sea between the Philippines, be- 
tween Malaysia, Vietnam, Taiwan and China in terms of potential 
conflicts. There is a tremendous amount of oil at stake in the South 
China Sea, as well as the shipping routes that are absolutely vital 
to the United States, as well as Japan and some other allies. 

So these are issues that are all there that have to be dealt with. 
We cannot deal with these issues. We cannot prognosticate. We 
cannot do a real overall assessment if we are simply thinking the 
same way and wishful thinking that the way we interpret the trea- 
ty is the way other people are going to interpret it. It is not true. 
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In terms of Frank Gaffney’s comment on consensus being a very 
difficult thing to work with as opposed to an up and down vote, I 
share that opinion very closely because I spent many years in 
COCOM in Paris, back and forth as a COCOM negotiator on behalf 
of DOD. That was a consensus-driven organization. It was a con- 
sensus-driven organization and it was almost impossible to get con- 
sensus on anything. You had individual nations acting in the final 
account in their national interest, as a matter of national discre- 
tion. That is what we will have here. National power will trump 
the agreement, where it is in the interest of the particular State 
party to trump the agreement. 

We have a very serious issue of the Freedom of Navigation Pro- 
gram. That is a program where the United States maintains con- 
stant challenges by the Navy and the Air Force to excessive claims 
of Coastal States, whether a Coastal State is claiming a particular 
body of water to be a historic bay, such as the Gulf of Taranto or 
the Gulf of Sidra in Libya or Italy, respectively, or whether a 
Coastal State is claiming straight baselines in terms of measuring 
their territorial sea that do not comport with the Law of the Sea 
Treaty, such as China. They are trying to enclose huge areas of 
their coastal zone as territorial sea. 

What do we do with this? Well, we send ships in. A ship will de- 
viate from its path going from point A to point B in order to enter 
that area and see whether it provokes a challenge, or at least docu- 
ment that we do not accept that claim. 

The Chinese have also promulgated, even though they are a 
party to the Law of the Sea Treaty, even though they are not al- 
lowed to do this under the treaty, a demand for prior notification 
by warships entering their territorial sea. That is not allowed 
under the treaty, yet the Chinese are doing it and so are other 
states, many other states. 

When the treaty first began in 1973 in earnest in terms of the 
Third U.N. Conference on the Law of the Sea, one of the issues of 
the day, and I am sure Senator Warner will remember this, was 
the seizure of U.S. tuna boats by Chile, Ecuador and Peru. It was 
a constant problem. As we have an extensive continental shelf, we 
claimed 200 miles under the Truman Doctrine. 

The countries on the west coast of Latin America claimed a pat- 
rimonial sea going out to 200 miles, saying that they did not have 
the resources, the continental shelf, because they have a big trench 
off the west coast of Latin America, that they were geographically 
disinherited from the shelf, therefore they claimed that the region’s 
anchovy and tuna fishing was essential for their economies. So they 
were seizing our boats because we did not recognize their 200-mile 
territorial sea. 

Senator Inhofe. Did you have something to say, Mr. Kelly, on 
this? 

Mr. Kelly. Yes, a brief comment. With respect to, would we be 
better off in terms of environmental conservation with this treaty 
or without? I think it is well to think about the Law of the Sea 
Treaty in a sense as a large umbrella instrument. It encourages co- 
operation among nations on a world and on a regional basis in en- 
vironmental protection. As a result of that, a number of agree- 
ments have been spawned. As Senator Murkowski indicated, the 
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Straddling Stocks Agreement is a good example of the kinds of 
agreements with respect to fisheries that have come out of the Law 
of the Sea Treaty. 

Likewise, if you take issues like the question of invasive species 
from ballast water; if you look at various other agreements that 
have been reached under the umbrella of the Law of the Sea Trea- 
ty, often through the International Maritime Organization, IMO, in 
London, we have been able to achieve real progress on a number 
of these issues. 

There have been standards dealing with safety and environ- 
mental protection on ships and mobile offshore drilling rigs that 
have come out of this whole process that would not be there today 
if it were not for the Law of the Sea Treaty. 

So we have to look at it in a larger sense. The U.S. Coast Guard 
has done an excellent job representing us at IMO and with respect 
to other international meetings, but they told our Commission that 
they certainly felt like their hand would be considerably strength- 
ened if we were a party to the treaty. 

Senator Inhofe. All right. Thank you, Mr. Kelly. 

Senator Warner. Could I make one note? 

Senator Inhofe. Certainly. 

Senator Warner. Thank you, Mr. Chairman. 

I would like to say that Admiral James Watkins, former Chief of 
Naval Operations, is the chairman of your group. He, together with 
you and others have performed a very valuable service for the 
country. I thank you. 

Mr. Kelly. Thank you. Senator. I will pass that along to the 
other Commissioners. 

Senator Inhofe. Thank you. 

Senator Murkowski? 

Senator Murkowski. One final question, Mr. Chairman. 

Mr. Leitner, this is directed to you. Your written testimony sug- 
gests that the United States resume the practice of authorizing pri- 
vate vessels to arm themselves and sail as privateers. I am told 
that this has not been practiced since the War of 1812. Are you 
suggesting that this would be a legal and acceptable act if we are 
not a party to the Law of the Sea? 

Mr. Leitner. I think it would be an acceptable act regardless of 
whether we are a member of the Law of the Sea Treaty or not. 
From the perspective of using the oceans and using privateers as 
an instrument of foreign policy, I see them being directly an instru- 
ment of the courts. One of the things that I do as well, outside of 
my government employ, is that I work on a great many terrorism 
lawsuits that have come up in the course of the years, including 
the 9/11 case, Khobar Towers, the USS Cole case, and a variety of 
other lawsuits where American courts have awarded judgments to 
American citizens because they were victimized by terrorist ac- 
tions, and very often state-sponsored terrorism. Usually, Iran is be- 
hind it and legal court orders in the United States are awarded, 
allowing a judgment to be collected, both compensatory and puni- 
tive damages. 

I see that it would be a great service to the families who are vic- 
tims of terrorism, as well as the victims of terrorism themselves, 
if we would enable private collection activities to take place on the 
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high seas or elsewhere to satisfy jud^ents and raise the costs of 
engaging in international terrorism directly to the State party who 
sponsored the terrorist act. 

So this is a novel form of collection, because right now people are 
really inhibited from collecting. They have judgments that cannot 
be enforced. They are meaningless judgments and the State spon- 
sors of terrorism pay nothing. 

Senator Murkowski. Mr. Chairman, I have no further questions. 
Thank you. 

Senator Inhofe. Thank you. Senator Murkowski. 

Mr. Gaffney. Mr. Chairman, if you are about to wrap up, I just 
wanted to make one other point. 

Senator Inhofe. I am not about to wrap up. 

Mr. Gaffney. Excellent. 

Senator Inhofe. I hear Senator Warner and Mr. Oxman and oth- 
ers talk about having been exposed to this all the way back to the 
Nixon administration. This is all new to me, so I may be looking 
at this from a little different perspective than some of the others 
are. 

You all four heard me ask Mr. Turner about the understanding 
I have that Article 212 of the Convention requires states to adopt 
laws and regulations for pollution from the atmosphere. Now, do 
any of you have in your mind now any specific domestic policies 
that would need to be changed, or domestic laws that we would 
have to change should we become a party to this? Anyone? Yes, Mr. 
Leitner. 

Mr. Leitner. I was surprised when the State Department rep- 
resentative said “no, there were none,” because off-hand I think of 
the Deep Seabed Hard Mineral Resources Act. That law was en- 
acted after the United States rejected the treaty so as to enable 
ocean mining to take place with a reciprocal state’s regime. Basi- 
cally it brings in other countries, like-minded countries to recognize 
claims to deep ocean areas so we would not have claim-jumping 
and any sort of conflict at sea in the absence of a treaty. 

That is a law that I would think would have to change, at a min- 
imum that will have to change or it would be disbanded if we be- 
come a party to the treaty. That is a pretty major effort. 

Senator Inhofe. One of the things I had in mind, and I think 
I may not have specifically said it, but we have been going around 
this CO 2 thing for a long time. Is there any way that this could be 
used to force the United States to regulate CO 2 ? Any comments on 
that? Yes, Mr. Oxman. 

Mr. Oxman. Mr. Chairman, no. All it does is require that we 
have air pollution regulations in effect with respect to our territory 
and with respect to our vessels and aircraft. It does not specify 
what those measures must be. That is quite important. It simply 
requires that we do things. There is legislation, I would like to do 
a little research on how much, but clearly the Clean Air Act and 
other legislation that we have satisfies this obligation. 

Similarly, the Deep Seabed Hard Minerals Act which was en- 
acted by Congress while we were negotiating the Convention, in an 
attempt to induce a dose of realism in the negotiators, specifically 
contemplated the possibility that we would become party to a trea- 
ty. 
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Thank you, sir. 

Senator Inhofe. Yes. 

Mr. Gaffney. Mr. Chairman? 

Senator Inhofe. Yes? 

Mr. Gaffney. I just again want to encourage some second-order 
thinking about this. When Mr. Oxman says we are undertaking to 
do certain things, but they are not specified, that plays into what 
I consider to be one of the really worrying things about this treaty, 
when it is pointed out that the International Seabed Authority has 
very circumscribed responsibilities at the moment. For the pur- 
poses of discussion, let’s just say that is true. 

The second-order problem is, these things take on a life of their 
own. Now, I think Peter would agree with me, there is a certain, 
call it cynical belief on my part, at least, that people have behaved 
with greater circumspection and constraints on what they ulti- 
mately would like to see this supranational agency do, so as to not 
to queer the deal on getting the Senate to go along with the ratifi- 
cation of this treaty. 

I submit to you, if this treaty is ratified, I hope you will have us 
back in 5 years time to reevaluate this, but I would be willing to 
wager that what will happen will be vastly greater duties and re- 
sponsibilities imputed to this institution; greater authority exer- 
cised in its own right and through its tribunal, and the promised 
veto not protecting our equities the way we thought they would. 

Senator Inhofe. OK. That is something I would like to ask all 
four of you about, because I am not familiar with that. 

Let’s say that we were to become a part of this and we would 
be the 146th country to do it. Do we have one vote? How is it set 
up in terms of our participation as a country? 

Mr. Gaffney. At best, we have one vote. 

Mr. Oxman. Senator, we have one vote, but the power in the Sea- 
bed Authority is held by the Council of the Seabed Authority. The 
Council of the Seabed Authority and its regulatory decisions must 
function by consensus. Our one vote therefore constitutes a veto, as 
does the one vote of every other member of the Council. On certain 
other kinds of decisions, consensus is not required, but there is a 
complex chamber system pursuant to which any three industrial 
States could block a decision. Again, we have only one vote, but if 
we are joined by two of our friends, the decision is blocked. 

Furthermore, Mr. Gaffney is correct that consensus decision- 
making processes, as I am sure any Senator is aware, involve not 
only negative power, but affirmative power. President Reagan de- 
manded both. I am quite confident that the United States would 
use its veto on the Council in order to further our own affirmative 
agenda, for example with respect to the environment. 

In effect, our vote is the same as any other country’s, but its ef- 
fect is quite different. 

Senator Inhofe. Mr. Leitner? 

Mr. Leitner. I would just like to add, there is a certain element 
of wishful thinking that is embodied in what our assumptions are 
in terms of what the U.S. role is going to be; what will it be if we 
accede; what will it be over time. The United States is not called 
out anywhere, not anywhere does it say the United States shall be 
a member of this body, period. Instead, it is done by other terms; 
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the country with the highest and the greatest GNP at a certain 
date; the country with the largest consuming of a certain type of 
mineral; that sort of thing. So it is all measured indirectly and it 
is all assumed that the United States will be that party. Under 
current rules, perhaps it is, but there is no “United States shall 
have a seat on this particular body.” It is not written anywhere. 

In addition, there are other things that are really quite dis- 
turbing. In the Tribunal, for instance, of which Mr. Oxman, by the 
way, was a visiting judge in the Tribunal at Hamburg; it is a pret- 
ty distinguished position, the way the judgeships are awarded in 
the Tribunal, which is the dispute settlement mechanism in the 
treaty, Africa has five judges; Asia has five judges; Eastern Europe, 
we still call it Eastern Europe, even though it is post-cold war, 
three judges; Latin America and the Caribbean, four judges; West- 
ern Europe and Others, four judges. 

Basically, if we were to assume, if you just look at this, I added 
up this morning the percentage of world GDP represented by that 
small group called Western Europe and Others, the four seats, and 
the percentage of GDP for the world is 50 percent of the world’s 
GDP is made up of this Western Europe and Others group, but we 
only have four votes. 

Basically, it gives the equivalent of 19 percent of the votes. We 
represent 50 percent of the world’s GDP, but we only get 19 per- 
cent of the voting power in the Tribunal. 

This same pattern is evident elsewhere in the International Sea- 
bed Authority in terms of the economic interests of the United 
States not really being adequately represented. Our power in the 
world, the fact that the United States will contribute according to 
the United Nations share of contributions, that same formula, 
about 25 percent at least of the operating budget, that is what we 
are obligated to pay as a subscription. 

It is totally disproportionate to our actual influence and our sta- 
tus in the world. We have a negative disproportionate share of the 
votes compared to our economic influence and the importance of 
the United States in the world. The single superpower on the plan- 
et does not anywhere in this treaty have a direct called-out seat on 
any body, on any of the judicial or administrative bodies in this 
treaty. It is just not there. It is all indirect. 

Senator Inhofe. Mr. Kelly. 

Mr. Kelly. Mr. Chairman, while we are discussing all the pos- 
sible things that could go wrong, let me add a little more optimistic 
note to this whole scenario. During the past 2 years, I have at- 
tended at least two meetings where there were officials from the 
Seabed Authority, United Nations representatives and representa- 
tives of other countries who were gathered together to talk about 
these issues and about U.S. participation in the treaty. This is all 
outside of my Ocean Commission responsibilities. 

I want to tell you that we are being asked for help. In the devel- 
oping nations of the world, they need food sources from fish. They 
want to protect their environment. They want energy resources and 
they want to learn how to do it right; to do it with good steward- 
ship practices and good environmental sensitivity. As an American 
attending these meetings, the communications I get through these 
meetings has been, please get on board; join the Law of the Sea 
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Treaty. We know you have 50 universities who specialize in ocean 
science. We want them over here teaching us how to do it right. 

So I would close my comments with the note that we have a won- 
derful opportunity to establish some leadership here in all these 
fields and we are being asked to do it. 

Senator Inhofe. Thank you, Mr. Kelly. I think that is an excel- 
lent statement. 

Let me just share with you my concern that I have when these 
things come along. I am not likening this to other treaties, but if 
you take the Kyoto Treaty, the train is going so fast and everyone 
is saying, yes, all these good things are going to happen, only to 
find out from the Wharton Econometrics that ratification would 
end up costing us 1.4 million jobs. It would cost us a doubling the 
cost of energy. It would add 65 cents to a gallon of fuel. Each fam- 
ily of four would have to pay $2,710 more. Then we find out that 
since 1999, the science has been on the other side. In fact, anthro- 
pogenic gases are not causing climate change. 

So I see this treaty coming up and I am thinking this is pretty 
far-reaching. I just want to be sure within the purview of the com- 
mittee that I chair that there are not problems that we are going 
to have to adhere with. I have been deeply concerned about the 
sovereignty of this Nation. I know that sounds perhaps a little pro- 
saic, but I really believe when we get into these multinational 
things that we need to be first and foremost looking out after the 
interests of our country and making sure that any treaty in which 
we engage does the same thing. 

Let me just ask any of you to take whatever time you want, be- 
cause this is a very significant thing, a very important thing. This 
is covered by a lot of media and I do not want anyone to walk out 
of here feeling that they did not have ample opportunity to thor- 
oughly express their concerns and their interest in this treaty. 

Let’s go ahead and start with you, Mr. Oxman. 

Mr. Oxman. Thank you. Senator. 

Lawyers, as you know. Senator, are paid to worry about what 
happens if things go wrong. That explains a lot of the verbiage in 
legal documents. 

Senator Inhofe. They normally hope they will go wrong. 

[Laughter.] 

Mr. Oxman. Things could go wrong. Senator. I cannot preclude 
that. We foresaw that. Unlike the 1958 Conventions on the Law of 
the Sea to which we are already a party; we are party to all four; 
this convention contains a denunciation clause. It contains a de- 
nunciation clause because we insisted on it. It was my job to nego- 
tiate it. My colleagues were not happy about it, but we got it. If 
we find that something goes wrong and seriously, adversely affects 
our interests, we have a legal right to pull out. 

Moreover, the resolution of advice and consent rightly in my 
view, worrying about that possibility, contains some provisions re- 
garding review that are designed to protect the United States and 
protect the prerogatives of the Senate. 

My second point is a positive note, and I will end on that one, 
which I addressed in my prepared remarks. It is directly related 
to some of the concerns you have expressed. Senator. For many 
years in the Law of the Sea negotiations and in other negotiations. 
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the United States has tried to make clear that environmental trea- 
ties must be carefully framed to produce a reasonable accommoda- 
tion of diverse interests. Some people have characterized this as op- 
position to environmental protection. Some of the extreme rhetoric 
used abroad has been particularly damaging to our reputation in 
important allied countries. 

The Senate now has a signal opportunity to set the record 
straight. Its approval of the Convention and the implementing 
agreement together, would suggest that there is every reason to en- 
sure that the multilateral agenda is pursued carefully, and that as 
long as it may take, at the end of the day relevant interests are 
reasonably accommodated. It would announce to the world that 
when that is done, America will be on board. 

Thank you. Senator. 

Senator Inhofe. Thank you, Mr. Oxman. You have been an ex- 
cellent witness. 

Mr. Leitner. 

Mr. Leitner. Thank you, sir. 

I would like to begin by saying that there are tradeoffs with a 
treaty like this. The assertion that we are going to enhance our 
sovereignty by becoming part of the Law of the Sea Treaty I think 
turns reality on its head. I think it is an absurd statement and if 
anything we are going to be trading off an awful lot of sovereignty, 
an awful lot of freedom of action, an awful lot of discretion on the 
part of the United States to act in its national interest by getting 
away from a traditional system of traditional rights and freedoms, 
to a system of statutory regulation. 

One of the things we have seen time and time again is that once 
you go to a statutory system, a rule-bound system, your own law- 
yers, State Department lawyers, DOD lawyers and others, are 
going to hamstring, are going to constrain, and are going to stran- 
gle the ability of the United States to act in a unilateral way. It 
simply their nature; it is the nature of the game. It is something 
that gets repeated consistently. 

The issue of creeping jurisdiction is one that really we need to 
look at in great detail. What I mean by this is allowing this inter- 
national organization to get its nose under the tent, so to speak, 
and further erode sovereignty by intruding into areas that it really 
does not have direct jurisdiction. 

I found it interesting that there was a case before the Law of the 
Sea Tribunal back in November of 2001 called the MOX case, for 
mixed oxide fuels. It was a case where the British were building 
a mixed oxide fuel plant to use in control rods and nuclear reactors, 
radiological material. It was on their national territory within 
Great Britain. Ireland objected to it and Ireland was trying to stop 
it and trying to get environmental impact statements and other 
things. They went to the Law of the Sea Tribunal in order to try 
to bring a case to enjoin the British from not operating this plant. 

The British Government argued that the Tribunal does not have 
any jurisdiction in this area. It is a terrestrial system. It is not on 
the ocean. It is not on the high seas. It is not adjoining any high 
seas. It is right in the land territory of Britain. But the court ruled 
anyway; the Tribunal took the case even though it had nothing to 
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do with the high seas other than possible incidental pollution from 
runoff. 

Like Frank Gaffney has stated, we think that these bodies are 
on their best behavior right now while trying to woo the United 
States into joining the treaty, basically trying to sucker us into the 
treaty, and then the real excesses will start coming out later. Do 
we know this for a fact? No. There is no way of knowing what the 
future is going to hold, but we do see trends now. The creeping ju- 
risdiction in the MOX case I think is a good example of the type 
of power-grab that will be later on. It will be even more intrusive 
and we will have to live with it if we are part of it. 

In terms of denunciation clauses, it is nice to have a denuncia- 
tion clause. A country can always act in its national interest any- 
way. It can always walk out of a treaty whether there is a denun- 
ciation clause or not. We all see the result of North Korea trying 
to use its denunciation clause under the Nonproliferation Treaty, 
where the whole world is jumping all over their neck trying to keep 
them inside the treaty, even though they have a right to walk away 
from that treaty, as any Nation would. I am not saying they 
should. I am just saying they can and we will be in a similar posi- 
tion. 

Also, the comments about PSI, Proliferation Security Initiative. 
Based upon my reading of the treaty, my understanding of the 
naval policy, my understanding of the Freedom of Navigation pro- 
grams, my understanding of how the Defense Department works, 
the Chinese are right. The PSI would be illegal if we acceded to the 
Law of the Sea Treaty because the motivations, the pretext, and 
the jurisdictional areas that we would exercise our rights, or sup- 
posed rights, of interdiction, interception and boarding simply do 
not apply in the context of the Law of the Sea Treaty. It does not 
allow it. 

In fact, the Law of the Sea Treaty specifically states that traffic 
in weapons is a normal commercial activity engaged in by states. 
So a country like North Korea shipping missile parts to Venezuela, 
let’s say, that might eventually be used against us, or shipping 
them to Cuba, we would have no right to interdict it on the high 
seas. There could be radiological material. It could be CBW. It 
could be almost any sort of weapon of mass destruction. We have 
no right under the treaty to interdict it because it does not fall 
within any of those categories that the treaty allows. 

We can always do it as a matter of national power. That is with- 
out question and that is what we would do. But what is the point 
of acceding to a treaty that we know we are going to have to violate 
on a regular basis in order to protect our citizens? This treaty puts 
us in that position. We do not need to be put in this position. I do 
not think it is beneficial at all. 

I think many of the benefits that accrue from our potential mem- 
bership in the treaty fall into the “nice to have” category. They are 
nice to have, the environmental provisions, some of the issues that 
Mr. Kelly raised, they are all nice to have. Are they essential to 
this nation? No. Can we achieve every one of those goals outside 
of the treaty? Yes. 

But what do we have to tradeoff in order to get those “nice to 
have” things which are not essential? We have to tradeoff sov- 
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ereignty. We have to create this international body, basically help 
provide the wherewithal for an international body to be created 
that has taxation powers; that has the ability to regulate seven- 
tenths of the earth’s surface; has all kinds of supranational impli- 
cations of world government, which even though we act in a very 
sophisticated way, at root those are the issues that are still there; 
that have been there from day one; that are still there today. We 
called it something different. We added a lot of ambiguity with the 
1994 agreement, but we have not gotten away from these basic 
facts. 

I would really like to express my appreciation for being invited 
to speak today. I think you have done a great service by allowing 
some of these issues to be aired that were not allowed to be aired 
in the Senate Foreign Relations Committee. 

Thank you. 

Senator Inhofe. I thank you, Mr. Leitner. You have been a very 
excellent professional witness and I appreciate your time. 

Mr. Kelly. 

Mr. Kelly. Before closing, I would like to address one comment 
that was made by one of my colleagues here at the table that some 
of the interests that were characterized as supporting the treaty 
were characterized as having a narrow interest. I would like to 
make the point that when we talk about adding a potential 450,000 
square kilometers that Senator Murkowski mentioned to our poten- 
tial resource base, that that is not a narrow interest, that is a na- 
tional interest. 

I do not have to tell you as an Oklahoman, that you never know 
whether there is a resource there until you drill a well. That is cer- 
tainly the case here. No one knows what is out there at those dis- 
tances and depths, but we have been surprised recently with a well 
being drilled in 10,000 feet of water in the Gulf of Mexico. We have 
been surprised at the resources that appear to be far off shore in 
the ultra-deep water, so we shall see. 

The other comment I wanted to make is that on April 20, the 
U.S. Commission on Ocean Policy will issue its first draft report; 
2 V 2 years in the making. Under the Oceans Act of 2000, we are re- 
quired to deliver a draft to the Governors for their comments before 
we deliver it to the President and Congress. So we are about there. 
When we issue the Governors draft on the 20th, it will be the first 
time that our complete report is available to the public for reading. 

Our responsibility was to look at the potential of the ocean and 
coastal areas of the United States in terms of both need for stew- 
ardship and economic development potential. We will be addressing 
a lot of those issues; on the stewardship side, the need for better 
watershed management in this country; the need to look at water- 
sheds in terms of ecosystems; the need to look at non-point source 
pollution in the watersheds and elsewhere; and a range of steward- 
ship issues dealing with the land, the water and living marine re- 
sources. 

In addition, we will be pointing out how fast world commerce on 
ships is growing and the pressure that puts on our ports and wa- 
terways. That also makes the point that as we have more and more 
ships plying the world waters, these issues of freedom of navigation 
become more important. 
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Indeed, 45 percent of the total tonnage coming into the United 
States is in the form of petroleum products. We know how rapidly 
our imports are growing. We are going from the 50 percents up to 
the 60 percents very shortly. So we are somewhat vulnerable there, 
and I think one of the reasons that the downstream sector of the 
petroleum industry supports the treaty is that they would like to 
have the security of freedom of navigation on the high seas and 
through the straits and archipelagos because the whole world is 
going to be getting more dependent on the security of the shipment 
of energy. We have liquefied natural gas ships coming on as well, 
which will add another dimension to shipping. 

Then there is all the new potential products that are being devel- 
oped from ocean resources; aquaculture, a very interesting and rap- 
idly growing industry that could serve to take some of the pressure 
off of the fish stocks that are depleted. We have interesting new 
pharmaceutical products including cancer cures that are being dis- 
covered in marine organisms. 

So we live in an extremely interesting time in terms of ocean re- 
sources and our Commission hopes to issue a wake-up call on all 
these issues. I would just like to say to you that part of our mission 
is to bring knowledge on these issues and show leadership with re- 
spect to them on a global basis. 

In concluding, I would just say that we think we can do a better 
job of that if the United States accedes to the treaty. 

Senator Inhofe. Thank you very much, Mr. Kelly. I can certainly 
identify with you in the concern about the energy problem that we 
have in this country and the frustration that I, from an oil State, 
feel in not having been able to partially resolve it when there are 
some very obvious solutions to the problem. 

As you well know, we are quite a marginal well State, and people 
do not realize the vast reserves that are there, the potential that 
is there in some of the shallow production that I worked on some 
50 years ago. So hopefully, we will do a better job. Thank you for 
your participation. 

Mr. Gaffney? 

Mr. Gaffney. Mr. Chairman, I particularly appreciate the oppor- 
tunity to summarize some of my thoughts at this point, as I will 
not have a chance to speak to the Armed Services Committee or 
perhaps other committees. 

As I think Dr. Leitner said, I want to stipulate that people want 
us in the treaty at the moment. I do not think there is any dis- 
puting that, whether they want us in there for the best of reasons 
or for some of the more sinister ones that we can, I think, reason- 
ably anticipate. This is not just a question of could things go 
wrong, but like you, I think, Mr. Chairman, I have been very con- 
cerned to see the growing insistence, for example in Iraq, that the 
United Nations be the organization that supplants the United 
States in trying to bring about the liberation and consolidate it. 
That is not something going wrong. That is sort of a trend that we 
have seen, and lots of our allies, many of your colleagues for that 
matter, want that to go forward. 

Similarly, as I mentioned in my opening remarks, we have seen 
in the Oil for Food scandal things going wrong, where the U.N. bu- 
reaucracy, or at least parts of it, relatives in some cases of senior 
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officials apparently enriching themselves through a process that 
has far smaller amounts, still significant to be sure, but far smaller 
amounts at stake than this treaty could possibly result in over 
time, particularly if Mr. Kelly is right that we wind up seeing 
whole new industries that are currently gleams in the eye or in 
their infancy developing in the world’s oceans. 

As to this question of whether or not we will enjoy this new sort 
of gold rush, if you will, bonanza off the coast of Alaska, if I under- 
stood him right, and I think I did, that is entirely possible if we 
get the permission of one of these commissions associated with the 
treaty. Maybe we will. Maybe we will get it under certain condi- 
tions and restrictions. Maybe we will get a piece of it. Maybe they 
can have a piece of it. Because again going back to something Dr. 
Leitner said at the beginning based on his experience, which I 
gather is almost as lengthy as Mr. Oxman’s, the genesis of this 
treaty, at least in the minds of many of its proponents decades ago, 
was how do we distribute the wealth from the industrialized world 
to the not industrialized world? Again, that is part of the concern 
that goes to your question about multilateralism versus sov- 
ereignty. 

On this matter, we keep touching on it, of the freedom of the 
seas. I believe we are less likely to be assured of all of the good 
things that are presented here, of free passage transit through 
straits and so on, if we rely predominantly on international law 
rather than the power and the credibility of the United States 
Navy. Maybe Senator Warner would call that an extreme remark. 
I do not know. 

I happen to believe it, and I think given his history in the United 
States Navy, maybe he would, too, but that is one of those ques- 
tions that the Senate ought to deliberate long and hard about. I be- 
lieve the two are incompatible here. It pains me to say that be- 
cause, of course, we have had a number of admirals cited as sup- 
porters of this treaty, including the current Chief of Naval Oper- 
ations. In the committee, I gather you will hear from him over on 
the Armed Services side. 

I am concerned that what the Navy has bought into here is a no- 
tion that on the face of it seems consistent with their interests and 
will over time be counterproductive to those interests. That is a 
sort of second-order problem, but I will be interested to see several 
years down the road how this sorts out. 

In regard to that, Mr. Chairman, there are two provisions that 
I think Peter and I both alluded to that this committee, other com- 
mittees, the Senate as a whole needs to address. Are there impacts 
as a result of provisions of this treaty on the collection of intel- 
ligence and submerged transit in territorial waters? The pro- 
ponents assure us rather blithely, I am afraid, that there are no 
such problems. I think a straightforward reading of it suggests that 
there will be problems. Particularly, going back to something Peter 
said, since this treaty was drafted, decades before 9/11, the Senate 
has an obligation to evaluate it in light of a post- 9/11 world. I sug- 
gest to you that is a world in which we need as much intelligence 
and we need to be operate submarines that among other things do 
the collection of intelligence, as you know, in territorial waters. We 
would not want there to be new inhibitions, and by the way, some 
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of those may be self-imposed inhibitions, once there is a treaty to 
which we are party. 

Finally, Mr. Chairman, if nothing else, I hope today’s hearing 
has illuminated that there are real questions. With all due respect 
and I worked for Secretary Taft in his biggest incarnation in the 
Defense Department. I do not know Mr. Turner, but I find it trou- 
bling that when you asked the direct question, what happens if we 
have to stop a ship, they do not have a ready answer. They will 
have a ready answer I am sure in due course, but this should not 
be something about which there is any uncertainty at all. Neither 
should there be uncertainty about the numerous other points that 
we have raised. Is the 1994 agreement something that supersedes 
in effect, because if it is correct, it fundamentally alters this treaty. 
I do not know, but I think you need to. 

I think, Mr. Chairman, just going back to my opening point, you 
deserve great credit for having convened this hearing. I must tell 
you that I am not sure Senator Warner would have convened this 
hearing but for the fact that you indicated that you were going to. 
My initial feedback from his staff, who I mentioned in this testi- 
mony, was that they did not think a hearing was necessary in the 
Armed Services Committee. That continues, as best I can tell, to 
be the case in the Commerce Committee, in the Intelligence Com- 
mittee, in the Finance Committee, in the Governmental Affairs 
Committee, the Energy Committee and the Judiciary Committee. 
Each of whom, I suggest to you, have an interest or will have inter- 
ests affected by this treaty. 

So again, I commend you, Mr. Chairman, for taking the time to 
do this; for bringing it before your panel; for giving us who are 
skeptical about the all this a chance to testify. Since what is in my 
estimation at stake here is nothing less than the sovereignty of the 
United States, this kind of attention is the least that the American 
people can expect from their elected representatives in this body. 

Thank you, Mr. Chairman. 

Senator Inhofe. Thank you, Mr. Gaffney. That was an excellent 
statement. 

I thank all of you for your patience. I am not known for long 
hearings. I prefer short hearings, but in this case I thought it was 
necessary to get a real education and I think I have accomplished 
that. Hopefully, others did, too. 

Thank you very much for your time. 

We are adjourned. 

[Whereupon, at 4:45 p.m. the committee was adjourned, to recon- 
vene at the call of the chair.] 

[Additional statements submitted for the record follow:] 

Statement of Hon. Ted Stevens, U.S. Senator from the State of Alaska 

Chairman Inhofe, thanks for inviting me to testify at this hearing today on ratifi- 
cation of the U.N. Convention on the Law of the Sea. In 1969, my first full year 
in the Senate, Senator Warren Magnuson asked me to monitor the Law of the Sea 
negotiations. As a freshman minority member then, and assigned to attend all of 
those negotiations, I learned a great deal from the discussions on the Law of the 
Sea that took place all over the world. I gained valuable perspectives on the need 
for international cooperation on the management of the world’s oceans at meetings 
held in Caracas, Paris, London, Geneva, and at the United Nations in New York. 
I traveled with John (“Jack”) Stevenson the Legal Adviser for the State Department 



54 


from 1969 to 1973 to many of these places and worked with former Senator Clai- 
borne Pell during the 1990’s on the Law of the Sea. 

My objections to the Law of the Sea Treaty during those times focused largely on 
fisheries concerns, and namely protecting U.S. interests in living marine resources 
off our coastline. 

It was these concerns that led to the work on the Magnuson-Stevens Act and ex- 
tending coastal State jurisdiction to 200 miles. Before passage of the Magnuson-Ste- 
vens Act fisheries around the world, including those off the coast of Alaska, were 
being overfished, primarily by distant foreign fleets. These fleets engaged in “pulse 
fishing” in U.S. waters. “Pulse fishing” exploits one fishery until its collapse and 
then moves on to another fishery and decimates those stocks. This practice was dev- 
astating for our fisheries, and until the 200mile exclusive economic zones were es- 
tablished there was very little international cooperation to manage or to protect 
shared fisheries. 

Now, many of the provisions in the Law of the Sea Convention are consistent with 
the Magnuson-Stevens Act on living resource management, conservation and exploi- 
tation. In addition, the current resolution of advice and consent that Chairman 
Lugar of the Foreign Relations Committee has developed for ratification includes 
understandings and report language that further protect U.S. interests in abundant 
and sustainable fisheries. This is critical for fisheries off the coast of Alaska in the 
North Pacific where there are extremely conservative harvest caps in place that 
have allowed for increased abundance of fisheries resources. 

These understandings provide the exclusive right for coastal States to determine 
the allowable catch of the living resources in its exclusive economic zone, whether 
it has the capacity to harvest the entire allowable catch, whether any surplus exists 
for allocation to other States, and to establish the terms and conditions under which 
access may be granted — such determinations are not subject to binding dispute reso- 
lution under the Convention. 

Other protections for our Nation’s fisheries have also been included in the Con- 
vention on the Law of the Sea, some of particular interest to me in my career in 
the Senate are: 

1. The Moratorium on High Seas Drift Nets. — In 1987, the Driftnet Impact Moni- 
toring, Assessment, and Control Act directed the Secretary of State to negotiate ob- 
server and enforcement agreements with nations whose vessels used large-scale 
driftnets on the high seas. It also began the process that eventually led to the U.S. 
recommendation that the United Nations adopt our suggestion for a global morato- 
rium on large-scale driftnet fishing on the high seas. 

2. The Agreement on Conservation and Management of Straddling Fish Stocks and 
Highly Migratory Species. — The “Convention on Conservation and Management of 
Pollock Resources in the Central Bering Sea” otherwise know as the “Donut Hole,” 
and the “1995 U.N. Fish Stocks Agreement” attempted to better define the obliga- 
tions and redress for countries where highly migratory species and straddling fish 
stocks originate. 

The Donut Hole agreement was the model for the global treaty that became the 
1995 U.N. Fish Stocks Agreement. I carried the commitment to ratify this agree- 
ment to the United Nations General Assembly, and the United States did the right 
thing by ratifying it in August 1996. I believe the “Donut Hole” and U.N. Fish 
Stocks Agreements cleared up many concerns that had been voiced about the effi- 
cacy of enforcing living marine resource laws internationally under the Convention. 
The agreements have proven to be critical first steps toward cooperative inter- 
national management of transboundary stocks. 

The Law of the Sea Convention incorporated the 200-mile exclusive economic 
zones and placed substantive restrictions, such as the moratorium on large-scale 
driftnets, on the freedom of fishing on the high seas under Article 87. These are 
real protections that will allow for conservation and management of the world’s 
shared living marine resources. They establish a precedent that, particularly on the 
high seas outside the jurisdiction of any country, destructive fishing practices will 
not be tolerated. These important provisions make the Law of the Sea Convention 
a much better body of international law. 

I am pleased with the declarations for U.S. accession to the treaty that the Ad- 
ministration worked out with the Foreign Relations Committee. Specifically, these 
declarations confirm the right and sovereignty of the United States to manage our 
natural resources, both living and nonliving, in our exclusive economic zone. The 
Law of the Sea can provide us with the comprehensive legal framework we need 
to maximize our use of the oceans’ resources, while ensuring their healthiness and 
productivity for generations to come. Thank you. 
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International Fisheries and The Law of the Sea Convention 

TED STEVENS* 

I am delighted to have an opportunity to be here with you and extend my thanks 
to the University of Virginia School of Law and particularly to Professor John Nor- 
ton Moore, Director of the Center for Oceans Law and Policy. If I have been success- 
ful, John, it is because I have been blessed with a long string of able Alaskans, in- 
cluding Earl Comstock of my staff who is here tonight. 

This seminar serves as a tribute to John R. (“Jack”) Stevenson, and I have a spe- 
cial spot in my heart for Jack. As you know. Jack was the Legal Adviser for the 
State Department from 1969 to 1973, and I met with him often in those days. That 
was my first real year in the Senate, in 1969, and I remember so well when Senator 
Warren Magnuson, with whom I had contact during the Eisenhower days, asked me 
whether I would like to monitor the Law of the Sea negotiations. Of course I did, 
so he assigned me as a freshman minority member to attend all of those negotia- 
tions, and working with Jack Stevenson was one of the rewards of that assignment. 
We met often in New York, Geneva, and Caracas. I hope you will carry to him my 
best wishes. We do have great admiration and fondness for Jack Stevenson in my 
office. 

It may seem like an exaggeration to some people to describe to you the Senate 
movement as “towards” consideration, much less ratification, of the Law of the Sea 
Convention. I have talked to Senator Helms, Chairman of the Senate Foreign Rela- 
tions Committee, about it. He has a pretty clear expression so far about his concerns 
with the Convention. They are not new issues. I do not think they have scheduled 
any hearings yet and I seriously doubt that we will get any soon. I know that you 
know I have some reservations about some aspects of the Convention and I appre- 
ciate your inviting me to be here. I do want to tell you that in my judgment the 
Senate is not simply ignoring the advantages of having the United States formally 
adopt the Law of the Sea. We have listened to presentations by Ambassador David 
Colson and others in support of ratification, and are reviewing the contents. And 
Senator Claiborne Pell has had a series of meetings, as have others, with those who 
are involved in negotiations to try to generate more interest in moving the Conven- 
tion in the Senate. Also, we are now aware fully, of course, of the military’s position 
in support of ratification. 

Tonight, I ask you to allow me to set aside the concerns that many have con- 
cerning the deep seabed mining provisions, and address, the area that is of great 
concern to me and important to my home state of Alaska — the portion of the Con- 
vention that deals with fisheries. I know that two people are here tonight who have 
done a great deal in this area — Maggie Hayes of NOAA [National Oceanic and At- 
mospheric Administration] and David Balton of the Department of State. These two 
have worked with us on these international issues and they deserve a great deal 
of credit for the success that I am going to speak to you about. First, I will review 
briefly for you the history of the 200-mile exclusive economic zone and then the re- 
cent international fishery agreements, which I believe must be fully protected in the 
Convention if we are to ratify the Convention. I worked with Howard Baker for 8 
years as the assistant [Republican] leader when he was leader and he used to say 
to me, “Teddy, if you don’t toot your own horn no one will toot it for you.” If I am 
tooting here, a little bit, I hope you remember that there are many other people, 
including the two I just mentioned, who did a lot of the work that I am talking 
about. 

I have taken the time to mentally review things along with my assistant, Earl 
Comstock, and I think this goes back literally to that first year, 1969, when I first 
took the role that Senator Magnuson asked me to take on. It was then that I was 
fortunate enough to meet Jack Stevenson. Fisheries around the world, including the 
fisheries off Alaska, were very much over-fished primarily by distant water fleets. 
There was very little international cooperation to manage or to protect those fish- 
eries. We were a new state. We had only been a state for 10 years in 1969 and we 
knew we had to have more protection for our fisheries. After all, fisheries then and 
now are the No. 1 area of employment for Alaskans. I remember debating on the 
Senate floor in 1969 and in the early 1970’s whether we should extend coastal State 
jurisdiction to 200 miles. I was not certain that we could implement that south 
enough to protect our fisheries. 

It was not until 1971 that I introduced the first 200-mile bill, S. 46, although we 
had discussed it many times before. S-46 really was a unilateral offer by the United 
States to extend jurisdiction to 200 miles. At that time my thoughts were very ex- 
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treme. By 1975, I had enlisted Senator Magnuson’s help, and he sponsored the bill 
in that Congress and said he would work with me to get it done. There were others 
urging that we should not move forward to the 200-mile bill until we had ratified 
the product of the Law of the Sea negotiations. Those of us who supported passing 
that bill by then had named it the Fishery Conservation and Management Act. 
Later I was the one who offered the motion to name it in honor of Senator Warren 
Magnuson. I believe now we were ahead of the game by at least 20 years. 

The Magnuson Act passed in 1976, yet we are still in the position where we have 
not ratified the Law of the Sea Convention for many other reasons. In fairness I 
think we would all agree that we do abide by most of the principles that have been 
the result of the negotiations we have all watched over these years. In my judgment, 
the fisheries off the United States received a significant increase in protection when 
we did extend our national jurisdiction Fisheries in other parts of the world also 
have received increased protection as they have extended their jurisdiction simi- 
larly. And now, 90 percent of the fisheries that are harvested off the United States 
are within the fishery conservation zone, which we call the “exclusive economic 
zone.” 

We have tried now to move beyond that 200-mile limitation, as you know, to stop 
fishing on the high seas. Ambassador Satya Nandan and I were talking about that 
and his efforts as chairman the U.N. Conference on Straddling Fish Stocks and 
Highly Migratory. Fish Stocks. As you know the salmon fishery is very important 
to us. We fought hard to stop the high seas interception salmon by the Japanese, 
Koreans, and Taiwanese. At first we had an international agreement on high seas 
fishing for salmon in North Pacific — an agreement entered into by the United 
States, Japan, and Canada in 1954. In 1978 and 1985 it was renegotiated and 
strengthened in an attempt to stop over-fishing. 

In the early 1980’s, a young fisherman from Alaska took an airplane to Seattle 
and flew here to Washington, bringing with him a large box which he put in the 
middle of my desk. I had met him just once before, and that was my first introduc- 
tion to a piece of a driftnet. He had lost his complete propeller unit because he had 
run into a driftnet that had been cut loose in our Alaska waters. After that we re- 
ceived increasing information about the significant impact that the large-scale 
driftnets were having on our fisheries. 

I was Chairman, at that time, of the Ocean Subcommittee in the Senate, and we 
had hearings on the high seas driftnets. We received some opposition from the State 
Department spokesmen because they thought that the actions that we sought to 
take would violate the general rights of fishing vessels to fish on the high seas, em- 
bodied in article 116 of the Convention. We did back up a little bit and then passed 
another bill. I introduced the Driftnet Impact Monitoring, Assessment, and Control 
Act in 1987. That Act directed the Secretary of State to negotiate observer and en- 
forcement agreements with nations whose vessels used large scale driftnets on the 
high seas. At that time I viewed the Driftnet Act as consistent with article 118 of 
the Convention,’ which says that “States shall cooperate with each other in the con- 
servation and management of living resources” on the high seas. That action by the 
United States is still considered extreme by many nations who continue to oppose 
any high seas fishing restrictions, and they have often argued that the Convention 
did not allow any restrictions on high seas fishing. 

Once the Driftnet Act, was passed, we began to learn more about the impact of 
driftnets, particularly on other sea life — sea birds and many other species — and we 
enlisted the aid of many organizations. I went to the United Nations to see if we 
could completely ban the use of driftnets worldwide. Other nations were concerned, 
too, particularly about the unrestricted use of such fishing gear, and they began to 
support the ban. We have this fraternity of people who go to various negotiations. 
They have made fast friendships with many people, as I have with Tom Pickering, 
who is now in Moscow. In 1989, he was at the United Nations as our Ambassador 
and he led a successful fight to stop driftnets. Ten other Senators had joined with 
me in approaching Ambassador Pickering to request such action by the United Na- 
tions. I think that was a significant action — one for which Tom Pickering deserves 
a lot of credit and so does Earl Comstock. He wrote the resolution on which the 
United Nations took action. 

In 1989, the U.N. General Assembly adopted a resolution to establish a global 
moratorium on large-scale driftnet fishing on the high seas. Since then they have 
adopted two more resolutions and have made three decisions to strengthen that 
moratorium. The driftnet ban and extension of the exclusive economic zone (EEZ) 
to 200 miles were the two most important initiatives, in my opinion, in the past 
quarter-century to conserve the fishery resources of the’ world: the 200-mile limit 
because it gives the adjacent nation, which has the most direct stake, authority to 
conserve the fisheries close to its shore; and the driftnet ban because it sets the 
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precedent that, even on the high seas, destructive fishing practices will not be toler- 
ated by the world. . The 200-mile limit was explicitly adopted by the Convention; 
however, the U.N. action imposed by the moratorium on driftnets could be chal- 
lenged sunder the Convention’s mandatory dispute settlement procedures. As, I un- 
derstand it, under Part XV of the Convention, any dispute concerning the interpre- 
tation or application of the invention is required, at the request of any signatory, 
to be submitted to compulsory dispute settlement proceedings. A dispute can be 
heard by an international tribunal under Annex VI, a general arbitration panel 
under Annex VII, or a special arbitration panel under Annex VIII. As most of you 
probably know, the decisions made under the tribunal or two panels cannot be ap- 
pealed If challenges are made and dispute panels favor unrestricted high seas fish- 
ing, precedents such as the U.N. resolutions banning driftnets could be weakened 
or overturned by such challenges. That kind of vulnerability is, what worries me 
and what brings me before you tonight. 

In the past 5 years, we have witnessed the development and maturity of a new 
kind of regional high seas fishery agreement. These agreements also may be vulner- 
able under the Convention. Regional internationals agreements are to me the key 
to improved fishery conservation in the next 25 years. Like the 200-mile limit, re- 
gional agreements provide nearby nations, working together and driven by an im- 
mediate interest, to form a forum in which to strive for sound conservation and 
management measures. Some of you, as Ambassador Satya Nandan and I discussed, 
are familiar with the treaty in the Central Bering Sea, the Doughnut Hole as it is 
commonly known, which is the patch of international waters between the 200-mile 
limit off the coast of Russia and 200-limit off of our state of Alaska. Negotiations 
began in 1998 when the Senate adopted a resolution that I offered to call for a mor- 
atorium on fishing in the international waters in the Central Bering Sea. Foreign 
fishing vessels were using the Doughnut Hole as a staging area for illegal fishing. 
These vessels would fish on the periphery of the United States or Soviet 200-mile 
zone and when the enforcement vessels were not looking would dart into our waters 
and use these large trawl nets with staggering impact on the stocks of Aleutian 
Basin pollock which were then collapsing. The Senate resolution did lead to initi- 
ation of the negotiation between six nations that had’ fished in the Doughnut Hole: 
the United States, Russia, Japan, China, Korea, and Poland. 

In 1992, Congress went further, passing another bill that I crafted that would 
deny U.S. port privileges to any foreign vessel that fished in the Doughnut Hole un- 
less the fishing was done under an agreement to which both the United States and 
Russia were parties. This law, called the Central Bering Sea Fisheries Enforcement 
Act, also prohibited U.S. vessels from fishing in the Doughnut Hole in the absence 
of an international regime. We closed it to everyone. That .was passage of a tough 
law with enforceable sanctions and, like the passage of the Driftnet Enforcement 
Act before it, it got the attention of fishing nations. They agreed to a 2-year morato- 
rium on fishing in the Doughnut Hole, and during that time the parties entered in- 
tense negotiations. 

Even then many observers did not believe an agreement between these different 
nations was possMe or that other nations would respect it. At the end of the 2-year 
moratorium — in June 1994 — the six nations signed a new treaty to conserve and 
manage pollock within the Central Bering Sea. The Doughnut Hole Treaty set the 
precedent of authorizing the United States and Russia, as the coastal States nearest 
the Central Bering Sea, to establish harvest levels for the area if harvest levels 
could not be agreed to by all six countries. That treaty also set the precedent of al- 
lowing officials from Russia and the United States to board vessels suspected of vio- 
lating the Doughnut Hole agreement. Aleutian basin pollock stocks in the Doughnut 
Hole are now recovering, and fishing is expected to commence again under a new 
regional agreement in just a year or two. These stocks could not have recovered 
without the type of cooperation or the potential sanction that was involved in the 
action by the U.S. Congress. 

We believe the Doughnut Hole Treaty is consistent with the Convention, in par- 
ticular article 63, dealing with fish stocks that occur both within and beyond a na- 
tion’s EEZ (which are known, as you know, as “straddling” stocks). Article 63 says 
that the coastal State and any State whose vessels fish for the straddling stock 
should seek, either directly “or through appropriate subregional or regional organi- 
zations,” to conserve the stock. However, the Doughnut Hole Treaty provisions 
which allow the United States and Russia to set the harvest levels and to board 
vessels are not specifically addressed by the Convention. If weakened or overturned 
by the Law of the Sea dispute panel, we would have no recourse for appeal. It would 
be a major, major setback for the nations of the North Pacific if agreements such 
as the U.N. driftnet moratorium and the Doughnut Hole Treaty were to be over- 
turned by procedures contained within the Law of the Sea Convention. 
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Despite these concerns, which I hope you understand, I have always been open 
to debate on whether the Senate should commence ratification procedures for the 
Convention. Some argue the United States could be more effective in protecting fish- 
ery agreements, which I have addressed tonight, by adopting the Convention. I am 
willing to listen and willing to be shown that it is true. I am also considering argu- 
ments made by those who believe we would be better off by involving ourselves in 
the initial administrative decisions under the Convention rather than being outside 
of that process. They mention, for instance, selection of judges for dispute settlement 
panels. As you know, having been around for more than a quarter century, it does 
not seem to me that we should ever base a judgment on a convention, treaty, or 
an act of Congress that derives a temporary security from the participation of par- 
ticular individuals in the initial administrative decisions. Agreements like the Con- 
vention must he clear enough to prevent misinterpretation by succeeding officials. 
We cannot rely entirely on the decisions and precedents set by the initial partici- 
pants. 

My personal feeling is that, notwithstanding continued reservations, members of 
the Senate may be and, I believe are, gradually warming up to the idea of ratifying 
the Convention. Though my focus is on fisheries, the primary reason I think the 
United States has not joined the Convention still lies in the same place it did in 
President Carter’s days — our concerns about the Convention’s deep seabed mining 
provisions. Proponents, including the present Administration, tell us that the now 
agreement reached last year on seabed mining addresses these past concerns; the 
key to Senate ratification is simply to convince those who believe otherwise. The 
United States was heavily involved in the development of many basic concepts in- 
cluded in the Convention, and, for the most part, I think we all support the Law 
of the Sea principles. As I said, we have not interfered with the assumption that 
we should live under those principles as a general agreement with the world. 

As you know, there is a negotiation currently underway at the United Nations in 
New York to address the straddling stock and the highly migratory species issues. 
I understand that tomorrow morning’s panel will address that specifically. It is the 
position of the United States, and of the Chairman’s draft of the proposed treaty, 
that this new agreement would be consistent with all of the provisions in the Con- 
vention. I certainly hope that the final agreement clearly and unequivocally states 
the position that statement reflects. If the negotiation in New York on the strad- 
dling stocks issue is successful in incorporating the advances that have been made 
through the U.N. moratorium on driftnets and the Doughnut Hole Treaty in a new 
agreement that is broadly supported, then I think the concerns I have tried to ar- 
ticulate here will have been answered. And hopefully we will obtain similar clari- 
fication with respect to the seabed mining issues, which others continually raise as 
I have indicated. I have not raised, those concerns, hut I do believe we should get 
the clarification so that the Senate of the United States should give its full consent 
to this Convention that we have all lived with over these past almost 30 years. It 
is nice to he with you and I appreciate your interest. Thank you very much. 


Reference Letters to Senator Jeffords’ Opening Statement 

U.S. Commission on Ocean Policy, 

Washington, DC, March 19, 2004. 

Hon. James M. Jeffords, Ranking Member, 

Committee on Environment and Public Works, 

U.S. Senate, 

Washington, DC. 

Dear Senator Jeffords: Thank you for inviting Commissioner Paul L. Kelly of 
the U.S. Commission on Ocean Policy to testify before your Committee on the impor- 
tant subject of United States accession to the Unite Nations Law of the Sea Conven- 
tion. 

On October 14, 2003, I appeared before the Senate Committee on Foreign Rela- 
tions concerning United States accession to the Law of the Sea Convention. I am 
forwarding herewith a copy of my testimony on that occasion together with associ- 
ated documents I submitted for the record as additional information which I hope 
will be helpful to your Committee. Commissioner Kelly and I share the unanimous 
and strongly held position of all 16 Presidentially appointed members of the U.S. 
Commission on Ocean Policy in favor of United States accession to the United Na- 
tions Law of the Sea Convention. 
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Thank you again for seeking the views of the U.S. Commission on Ocean Policy 
on this important matter. 

Sincerely, 


James D. Watkins, 
Admiral, U.S. Navy (Retired), 

Chairman. 


ATTACHMENT 

Statement by Admiral James D. Watkins, USN (Retired), Chairman, U.S. 

Commission on Ocean Policy, October 14, 2003 

Mr. Chairman, thank you for inviting me to testify before your Committee today 
on the important subject of United States accession to the United Nations Law of 
the Sea (LOS) Convention. 

The U.S. Commission on Ocean Policy has taken a strong interest in the inter- 
national implications of ocean policy since the inception of our work. Our 16 Com- 
missioners were appointed by the President — 12 from a list of nominees submitted 
by the leadership of Congress — and represent a broad spectrum of ocean interests. 
The Oceans Act of 2000 (P.L. 106-256) specifically charged our Commission with de- 
veloping recommendations on a range of ocean issues, including recommendations 
for a national ocean policy that “. . . will preserve the role of the United States as 
a leader in ocean and coastal activities.” 

With this charge in mind, the Commission took up the issue of accession to the 
LOS Convention at an early stage. At its second meeting in November 2001, the 
Commissioners heard testimony from Members of Congress, Federal agencies, trade 
associations, conservation organizations, the scientific community and coastal states. 
We heard compelling testimony from many diverse perspectives — all in support of 
ratification of the LOS Convention. After reviewing these statements and related in- 
formation, our Commissioners unanimously passed a resolution in support of United 
States accession to the LOS Convention. The fact that this resolution was our Com- 
mission’s first policy pronouncement speaks to the real sense of urgency and impor- 
tance attached to this issue by my colleagues on the Commission. 

The Commission’s resolution was forwarded to the President, Members of Con- 
gress, the Secretaries of State and Defense, and to other interested parties. I have 
enclosed a copy of our resolution, and the accompanying transmittal letters, for the 
record. 

The responses we received have been very positive. Secretary of State Colin Pow- 
ell wrote that he “shared our views on the importance of the Convention,” and Ad- 
miral Vern Clark, Chief of Naval Operations, stated that he “. . . strongly believe[d] 
that acceding to this Convention will benefit the United States by advancing our 
national security interests and ensuring our continued leadership in the develop- 
ment and interpretation of the law of the sea.” 

Ensuing hearings, and the additional information we have gathered, have served 
to reinforce our conviction that ratification of the LOS Convention is very much in 
our national interest. I would like to share with you some of the reasons that our 
Commissioners have unanimously adopted this view of the Convention. 

The LOS Convention was described by those who appeared before the Ocean Com- 
mission as the “foundation of public order of the oceans” and as the “overarching 
framework governing rights and obligations in the oceans.” The United States was 
involved in all aspects of the development of the Convention, including reshaping 
the seabed mining provisions in the early 1990’s. As a consequence, the Convention 
contains many provisions favorable to U.S. interests. 

However, the foundation that the LOS Convention provides is subject to interpre- 
tation and will no doubt continue to evolve through time. The United States needs 
to be an active leader in this process, working to preserve the carefully crafted bal- 
ance of interests that we were instrumental in developing, and pla 3 dng a leadership 
role in the evolution of ocean law and policy. Acceding to the Convention will allow 
us to fully and effectively fulfill that leadership role, and will enhance United States 
economic, environmental and security interests. 

For example, there are a series of issues currently being considered by parties to 
the Convention which could have tremendous economic implications for the United 
States. 

Of particular importance is the work of the Convention’s Commission on the Lim- 
its of the Continental Shelf, which is charged with reviewing claims and making rec- 
ommendations on the outer limits of the Continental Shelf. This determination will 
in turn be used to establish the extent of coastal state jurisdiction over Continental 
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Shelf resources. There are several reasons why direct U.S. participation in this proc- 
ess would be beneficial, namely: 

• The LOS Convention sets up the ground rules by which coastal nations may as- 
sert jurisdiction over exploration and exploitation of natural resources beyond 200 
miles to the outer edge of the continental margin. This is particularly important to 
the United States, which is one of only a few nations in the world with broad conti- 
nental margins. 

• The continental margins beyond the United States’ Exclusive Economic Zone 
(EEZ) are rich not only in oil and natural gas, but also appear to contain large con- 
centrations of gas hydrates, which may represent an important potential energy 
source for the future. 

• The work of the Continental Shelf Commission in establishing clear jurisdic- 
tional limits creates a degree of certainty crucial to capital-intensive deepwater oil 
and natural gas development projects. Industry representatives stressed to us the 
importance of this certainty not only for potential investment in energy resource de- 
velopment beyond our own EEZ, but in U.S. industry participation in approved de- 
velopment projects undertaken on other nation’s Continental Shelves. 

The work of the Continental Shelf Commission is now at a critical stage. All cur- 
rent parties to the LOS Convention must submit their Continental Shelf claims 
prior to 2009. The Commission’s action on these submissions will directly impact 
U.S. jurisdictional interests, particularly in the Arctic. If we do not become a party 
to the LOS Convention, we are in danger of having the world leave us behind on 
issues of Continental Shelf delimitation because we will continue to be ineligible to 
participate in the selection of members of the Commission or nominate U.S. citizens 
for election to that body. 

Acceding to the LOS Convention will also allow the United States to play an ac- 
tive leadership role in a host of other issues of economic importance. As a party to 
the Convention, the U.S. can participate fully in International Seabed Authority ef- 
forts to develop rules and practices that will govern future commercial activities on 
the deep seabed. Currently, the U.S. is relegated to observer status. 

As a party to the Convention, the United States will also be in a much stronger 
position to ensure the preservation of the balance between coastal state authority 
and freedom of navigation. The United States, whose international trade and eco- 
nomic health relies so heavily on maritime commerce, cannot afford to remain on 
the sidelines while parties to the LOS Convention make decisions that directly im- 
pact navigational rights and maritime commerce. 

Further, the LOS Convention provides a comprehensive framework for protection 
of the marine environment. The Convention includes articles mandating global and 
regional cooperation, technical assistance, monitoring and environmental assess- 
ment, and establishing a comprehensive enforcement regime. The Convention spe- 
cifically addresses pollution from a variety of sources, including land-based pollu- 
tion, ocean dumping, vessel and atmospheric pollution, and pollution from offshore 
activities. The principles, rights and obligations outlined in this framework are the 
foundation on which more specific international environmental agreements are 
based. 

The United States is party to many international agreements — including conven- 
tions pertaining to vessel safety, environmental protection and fisheries manage- 
ment — which are based directly on the LOS framework. Those United States rep- 
resentatives who participate in the negotiation of these agreements are among the 
strongest advocates for accession to the LOS Convention. 

For example, the Coast Guard, which has played a lead role in developing inter- 
national agreements on maritime safety, security and environmental protection at 
the International Maritime Organization (IMO), and also participates in fisheries 
negotiations, told our Commission that: “[A] failure to accede to the Convention ma- 
terially detracts from United States credibility when we seek to advance our various 
ocean interests based upon Convention principles. Also, as a non-party, we risk los- 
ing our ability to influence international oceans policy by leaving important ques- 
tions of implementation and interpretation to others who may not share our views.” 
In testimony before our Commission, then-Commandant Admiral James Loy, and 
more recently the current Commandant, Admiral Thomas Collins, both strongly sup- 
ported United States accession to the LOS Convention. 

From a security perspective, the LOS Convention provides a balance of interests 
that protect freedom of navigation and overflight in support of United States’ na- 
tional security objectives. The provisions were carefully crafted during negotiation 
of the LOS Convention, and reflect the substantial input that the United States had 
in their development. In particular, the Convention provides core navigational rights 
through foreign territorial seas, international straits and archipelagic waters, and 
preserves critical high seas freedoms of navigation and overflight seaward of the ter- 
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ritorial sea, including in the EEZ. The navigational freedoms guaranteed by the 
Convention allow timely movement by sea of U.S. forces throughout the world, and 
provide recognized navigational routes which can be used to expeditiously transport 
U.S. military cargo — 95 percent of which moves by ship. 

The Convention’s law enforcement provisions establish a regime that has proven 
to be effective in furthering international efforts to combat the flow of illegal drugs 
and aliens by vessel — efforts which directly impact our nation’s security. The Con- 
vention establishes the rights and obligations of flag states, port states, and coastal 
states with respect to oversight of vessel activities, and provides an enforcement 
framework to expeditiously address emerging maritime security threats. 

However, there have been several instances of unilateral assertions of jurisdiction 
which seem to disregard the Convention’s clear meaning and intent relative to free- 
dom of navigation and overflight. The United States has unilaterally challenged 
some of the more excessive coastal state claims, relying on the navigational free- 
doms reflected in the Convention. There are also emerging issues that address the 
balance of interests between navigational freedoms and coastal state authority. The 
United States has important interests both as a coastal state and as a major mari- 
time power. We will be in a much stronger and more credible position to challenge 
excessive claims, and to shape the future of issues and outcomes that impact our 
interests, if we are a party to the Convention. 

There are many other examples of benefits that would be derived from U.S. acces- 
sion to the LOS Convention. For example, the U.S. research fleet frequently suffers 
costly delays in ship scheduling when other nations fail to respond in a timely man- 
ner to our research requests. Currently, we are not in a position to rely on articles 
in the Convention that address this issue, such as the “Implied Consent” article (Ar- 
ticle 252) that allows research to proceed within 6 months if no reply to the request 
has been received, and other provisions that outline acceptable reasons for refusal 
of a research request. Also, as a party to the Convention, the U.S. could participate 
in the member selection process, including nominating our own representatives, for 
the International Law of the Sea Tribunal, as well as the Continental Shelf Com- 
mission and the various organs of the International Seabed Authority that I have 
previously mentioned. U.S. accession to the LOS Convention has received bipartisan 
support from past and current Administrations. On November 27, 2001, Ambas- 
sador Sichan Siv, U.S. Representative on the United Nations Economic and Social 
Council, in his statement in the General Assembly on Oceans and Law of the Sea, 
said: “Because the rules of the Convention meet U.S. national security, economic, 
and environmental interests, I am pleased to inform you that the Administration 
of President George W. Bush supports accession of the United States to the [LOS] 
Convention.” More recently the G-8 Summit held in June, 2003, produced a G-8 
Action Plan for Marine Environment and Tanker Safety which stated: “Specifically, 
we commit to: [1.1] The ratification or acceding to and implementation of the United 
Nations Convention on the Law of the Sea, which provides the overall legal frame- 
work for oceans.” 

Mr. Chairman, the input received by the U.S. Commission on Ocean Policy re- 
flects a broad consensus among many diverse groups in favor of ratification of the 
LOS Convention. Over 140 nations are party to the Convention. As I have described, 
there are many important decisions being made right now within the framework of 
the Convention which will impact the future of the public order of the oceans and 
directly impact U.S. interests. Until we are a party to the Convention, we cannot 
participate directly in the many bodies established under the Convention that are 
making decisions critical to our interests. 

While we remain outside the Convention, we lack the credibility and position we 
need to influence the evolution of ocean law and policy. That law and policy is evolv- 
ing as the provisions of the Convention are interpreted and implemented. It is inter- 
esting to note, in this regard, that the Convention will be open for amendment for 
the first time beginning in 2004. The Ocean Commission was directed by our ena- 
bling legislation to make recommendations to preserve the role of the United States 
as a leader in ocean activities. We cannot be a leader while remaining outside of 
the process that provides the framework for the future of ocean activities. For this 
reason, I renew our Commission’s unanimous call for United States accession to the 
United Nations Law of the Sea Convention. 

Thank you, Mr. Chairman. I stand ready to answer any questions that the Com- 
mittee may have. 
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Attachments to Statement by Admiral James D. Watkins, USN (Ret.), 
October 14, 2003 


Commission on Ocean Policy, 

November 28, 2001. 


The President, 
The White House, 
Washington, DC. 


Dear Mr. President: On behalf of all 16 Members of the Commission on Ocean 
Policy, I respectfully transmit a copy of the Commission’s recently adopted Resolu- 
tion urging the accession of the United States to the United Nations Law of the Sea 
Convention. Also enclosed is a copy of a cover letter sent to the Chairman and 
Ranking Minority Member of the Senate Committee on Foreign Relations providing 
the background and reasons for the Commission’s action. 

As the letter makes clear, the Commission heard powerful testimony in support 
of the Convention from a broad range of witnesses at 2 days of hearings earlier this 
month. Additionally, a number of Members have studied various provisions of this 
complex Convention prior to being appointed to the Commission and have been con- 
vinced for some time that there are compelling national security, jurisdictional, en- 
vironmental, and economic interests reasons for the U.S. to accede to this inter- 
national agreement. The enclosed letter also makes clear that time is of the essence 
in such accession because of certain important institutions established by the Con- 
vention in which U.S. participation is critically important. 

Mr. President, I urge your expeditious, special attention and support for the Con- 
vention on the Law of the Sea and I have taken the liberty of providing the Resolu- 
tion and the letter to the Senate to the Secretaries of Defense and State, with an 
identical request. 

Respectfully, 


James D. Watkins, 
Admiral U.S. Navy (Retired), 

Chairman. 


Resolution of the Commission on Ocean Policy 

The National Commission on Ocean Policy unanimously recommends that the 
United States of America immediately accede to the United Nations Law of the Sea 
Convention. Time is of the essence if the United States is to maintain its leadership 
role in ocean and coastal activities. Critical national interests are at stake and the 
United States can only be a full participant in upcoming Convention activities if the 
country proceeds with accession expeditiously. 

Adopted by Voice Vote 
November 14, 2001 
Washington, DC. 


Commission on Ocean Policy, 

November 26, 2001. 

Hon. Joseph R. Biden, Jr., Chairman, 

Committee on Foreign Relations, 

U.S. Senate, 

Washington, DC. 

Dear Mr. Chairman: This is to bring to your attention a policy resolution re- 
cently adopted by the Commission on Ocean Policy urging ratification of the United 
Nations Law of the Sea (LOS) Convention. The Commission is a 16-member con- 
gressionally established body that is directed to submit to Congress and the Presi- 
dent a report recommending a coordinated and comprehensive national ocean policy 
to promote a number of noteworthy objectives. 

One of those objectives is “the preservation of the role of the United States as a 
leader in ocean and coastal activities, and, when it is in the national interest, the 
cooperation by the United States with other nations and international organizations 
in ocean and coastal activities” (Section 2(8), P.L. 106-256). In this regard, the Com- 
mission strongly believes that immediate accession to the LOS Convention is in the 
national interest of the U.S. and one of the most important steps that we can take 
to demonstrate such leadership and cooperation. 

At the second meeting of the Commission in Washington, DC on November 13- 
14, 2001, the Commissioners heard testimony on a broad range of ocean and coastal 
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issues from Members of Congress, Federal agencies, trade associations, conservation 
organizations, the scientific community, and coastal states. Some of the most power- 
ful presentations were made in support of ratification of the LOS Convention, par- 
ticularly from the American Bar Association and the offshore oil and gas industry. 
The Department of State representative addressed the effects of our current non- 
party status and the benefits of the Convention to the United States. 

A stable international legal framework for the determination of the rights and re- 
sponsibilities of nations with respect to adjacent oceans and their resources is a nec- 
essary prerequisite for the Commission to be able to assess the place of the United 
States in the community of coastal states. The LOS Convention provides that frame- 
work for a whole host of jurisdictional issues including the 12-mile territorial sea, 
the 200-mile Exclusive Economic Zone, and the continental shelf through its full 
prolongation including those areas where it extends beyond 200 miles. 

Although there are many more matters addressed by the Convention that are in 
the economic and environmental interest of the United States, there are some issues 
of immediate concern that call for the expeditious consideration of the Convention 
by your Committee. Specifically, the Continental Shelf Commission established hy 
the Convention has the responsibility to review submissions from coastal states that 
have continental shelves extending beyond 200 miles to establish the outer limits 
of their shelves. 

The U.S. has one of the broadest continental margins in the world and our oil 
and gas industry operates not only on our shelf but on the continental shelves of 
other nations. Thus, a place on the Commission is critical to the protection of our 
jurisdictional, resource management, and economic interests. Elections to the 21 
member Continental Shelf hody are scheduled in April of next year. To be in a posi- 
tion to nominate someone to the Continental Shelf Commission, we must be a party 
to the Convention by February 2002. 

This situation also applies to the primary dispute settlement institution of the 
Commission, the Law of the Sea Tribunal. Seven of the Tribunal’s judges will be 
elected in April and the U.S. must be a party to the Convention if we want to nomi- 
nate a candidate. 

For these and many other reasons stated by officials from all walks of American 
life, the Commission on Ocean Policy unanimously passed the enclosed resolution 
in support of ratification of the Law of the Sea Convention. I would note that the 
16 members of the Commission were appointed by the President, 12 from a list of 
nominees submitted by the leadership of Congress, and represent a hroad spectrum 
of ocean interests. 

As the president of the American Bar Association stated in his testimony before 
the Commission, the LOS Convention is the “foundation of public order for the 
oceans.” The interests of the United States in the world community of coastal states 
and the work of our Commission in recommending a comprehensive ocean policy is 
dependent on the stability of that foundation. We urge that, notwithstanding the 
short legislative calendar that remains this year, the Committee on Foreign Rela- 
tions consider and report out favorably the Convention on the Law of the Sea prior 
to adjournment. 

A copy of this letter is being forwarded to the President of the United States and 
the Secretaries of State and Defense, urging their special attention and support. 

Sincerely, 


James D. Watkins, 
Admiral, U.S. Navy (Retired), 

Chairman. 


Commission on Ocean Policy, 

November 26, 2001. 

Hon. Jesse Helm, Ranking Minority Member, 

Committee on Foreign Relations, 

U.S. Senate, 

Washington, DC. 

Dear Senator Helms: This is to bring to your attention a policy resolution re- 
cently adopted by the Commission on Ocean Policy urging ratification of the United 
Nations Law of the Sea (LOS) Convention. The Commission is a 16-member con- 
gressionally established body that is directed to submit to Congress and the Presi- 
dent a report recommending a coordinated and comprehensive national ocean policy 
to promote a number of noteworthy objectives. 

One of those objectives is “the preservation of the role of the United States as a 
leader in ocean and coastal activities, and, when it is in the national interest, the 
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cooperation by the United States with other nations and international organizations 
in ocean and coastal activities” (Section 2(8), P.L. 106-256). In this regard, the Com- 
mission strongly believes that immediate accession to the LOS Convention is in the 
national interest of the U.S. and one of the most important steps that we can take 
to demonstrate such leadership and cooperation. 

At the second meeting of the Commission in Washington, DC. on November 13- 
14, 2001, the Commissioners heard testimony on a broad range of ocean and coastal 
issues from Members of Congress, Federal agencies, trade associations, conservation 
organizations, the scientific community, and coastal states. Some of the most power- 
ful presentations were made in support of ratification of the LOS Convention, par- 
ticularly from the American Bar Association and the offshore oil and gas industry. 
The Department of State representative addressed the effects of our current non- 
party status and the benefits of the Convention to the United States. 

A stable international legal framework for the determination of the rights and re- 
sponsibilities of nations with respect to adjacent oceans and their resources is a nec- 
essary prerequisite for the Commission to be able to assess the place of the U.S. 
in the community of coastal states. The LOS Convention provides that framework 
for a whole host of jurisdictional issues including the 12 mile territorial sea, the 200 
mile Exclusive Economic Zone, and the continental shelf through its full prolonga- 
tion including those areas where it extends beyond 200 miles. 

Although there are many more matters addressed by the Convention that are in 
the economic and environmental interest of the United States, there are some issues 
of immediate concern that call for the expeditious consideration of the Convention 
by your Committee. Specifically, the Continental Shelf Commission established by 
the Convention has the responsibility to review submissions from coastal states that 
have continental shelves extending beyond 200 miles to establish the outer limits 
of their shelves. The U.S. has one of the broadest continental margins in the world 
and our oil and gas industry operates not only on our shelf but on the continental 
shelves of other nations. Thus, a place on the Commission is critical to the protec- 
tion of our jurisdictional, resource management, and economic interests. Elections 
to the 21 member Continental Shelf body are scheduled in April of next year. To 
be in a position to nominate someone to the Continental Shelf Commission, we must 
be a party to the Convention by February, 2002. This situation also applies to the 
primary dispute settlement institution of the Commission, the Law of the Sea Tri- 
bunal. Seven of the Tribunal’s judges will be elected in April and the U.S. must be 
a party to the Convention if we want to nominate a candidate. 

For these and many other reasons stated by officials from all walks of American 
life, the Commission on Ocean Policy unanimously passed the enclosed resolution 
in support of ratification of the Law of the Sea Convention. I would note that the 
16 members of the Commission were appointed by the President, 12 from a list of 
nominees submitted by the leadership of Congress, and represent a broad spectrum 
of ocean interests. 

As the president of the American Bar Association stated in his testimony before 
the Commission, the LOS Convention is the “foundation of public order for the 
oceans.” The interests of the United States in the world community of coastal states 
and the work of our Commission in recommending a comprehensive ocean policy is 
dependent on the stability of that foundation. We urge that, notwithstanding the 
short legislative calendar that remains this year, the Committee on Foreign Rela- 
tions consider and report out favorably the Convention on the Law of the Sea prior 
to adjournment. 

A copy of this letter is being forwarded to the President of the United States and 
the Secretaries of State and Defense, urging their special attention and support. 

Sincerely, 


James D. Watkins, 
Admiral, U.S. Navy (Retired), 

Chairman. 


The Secretary of State, 
Washington, December 12, 2001. 
Admiral James D. Watkins, USN (Retired), Chairman, 

Commission on Ocean Policy, 

Washington, DC. 

Dear Admiral Watkins: Thank you for sending me a copy of the unanimous reso- 
lution urging accession of the United States to the United Nations Convention on 
the Law of the Sea, adopted by the Commission on Ocean Policy at its second meet- 
ing November 13-14, 2001. 
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The Commission’s distinguished members were charged with developing a na- 
tional ocean policy to promote objectives that include preserving the United States’ 
role as a leader in ocean and coastal activities. The resolution conveys a real sense 
of urgency, both through its words and through its timing, as the Commission’s first 
policy pronouncement. 

Deputy Assistant Secretary Mary Beth West testified before your Commission on 
November 14, explaining the detrimental effects of our non-party status. You may 
be aware that Ambassador Sichan Siv, 2 weeks later, announced at the U.N. Gen- 
eral Assembly that the Bush Administration supports U.S. accession to the Conven- 
tion. 

I am aware of the elections scheduled for April 2002 for members of the Commis- 
sion on the Limits of the Continental Shelf and for judges of the International Tri- 
bunal for the Law of the Sea, and the benefits the United States could expect from 
representation on those bodies. Please be assured that we share your views on the 
importance of this Convention and are working actively on it. 

I extend best wishes as you undertake leadership of this important Commission, 
whose report in the spring of 2003 will help to shape national ocean and coastal 
policy for the 21st century. 

Sincerely, 


Colin L. Powell. 


Chief of Naval Operations, 

December 5, 2001. 


Admiral James D. Watkins, USN (Ret), 

Commission on Ocean Policy, 

Arlington, VA. 

Dear Admiral Watkins: Thank you for your letter of November 29, 2001, advis- 
ing that the Commission on Ocean Policy unanimously adopted a resolution sup- 
porting United States accession to the United Nations Law of the Sea Convention. 

Like you, I strongly believe that acceding to this convention will benefit the 
United States by advancing our national security interests and ensuring our contin- 
ued leadership in the development and interpretation of the law of the sea. 

I appreciate your continued strong support of this convention and the Navy. 

Sincerely, 


Vern Clark, 
Admiral, U.S. Navy. 


Department of the Navy, 
Washington, DC, March 18, 2004. 

Hon. James M. Jeffords, Chairman, 

U.S. Senate, 

Washington, DC. 

Dear Senator Jeffords: I write to express my strong support for United States 
accession to the Law of the Sea Convention. It has been the consistent, longstanding 
position of the Navy that accession to the Convention will benefit the United States 
by advancing our national security interests and ensuring continued U.S. leadership 
in the development and interpretation of the law of the sea. 

The Law of the Sea Convention helps assure access to the largest maneuver space 
on the planet — the sea — under authority of widely recognized and accepted law and 
not the threat of force. The Convention protects military mobility by codifying favor- 
able transit rights that support our ability to operate around the globe, anytime, 
anywhere, allowing the Navy to project power where and when needed. The Conven- 
tion also provides important safeguards for protecting the marine environment 
while preserving operational freedoms. 

Although the Convention was drafted over 20 years ago, the Convention supports 
U.S. efforts in the war on terrorism by providing important stability and codifying 
navigational and overflight freedoms, while leaving unaffected intelligence collection 
activities. Future threats will likely emerge in places and in ways that are not yet 
known. For these and other as yet unknown operational challenges, we must be able 
to take maximum advantage of the established navigational rights codified in the 
Law of the Sea Convention to get us to the fight rapidly. The diversity of challenges 
to our national security combined with a more dynamic force structure makes stra- 
tegic mobility more important than ever. The oceans are fundamental to that ma- 
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neuverability and, by joining the Convention, we further ensure the freedom to get 
to the fight, twenty-four hours a day and 7 days a week, without a permission slip. 

I appreciate your continued strong support of the Law of the Sea Convention and 
the Navy. 

Sincerely, 

Vern Clark, 
Admiral, LF.S. Navy. 


Statement of John F. Turner, Assistant Secretary of State, Bureau of 
Oceans and International Environmental and Scientific Affairs, Depart- 
ment of State 

Mr. Chairman and Members of the Committee: Thank you for the opportunity to 
testify on the 1982 United Nations Convention on the Law of the Sea (“the Conven- 
tion”), which, with the 1994 Agreement relating to the Implementation of Part XI 
of the United Nations Convention on the Law of the Sea of 10 December 1982 (“the 
1994 Agreement”), was reported favorably by the Senate Foreign Relations Com- 
mittee on March 11, 2004. 


overview 

Last October five Administration witnesses testified before the Senate Foreign Re- 
lations Committee in strong support of the Law of the Sea Convention. I said then, 
and I reiterate: This Administration has concluded that there are important reasons 
for the United States to become a party to this Convention and we urge Senate ac- 
tion on it. 

The achievement of a widely accepted and comprehensive law of the sea conven- 
tion to which the United States can become a party has been a consistent objective 
of successive U.S. administrations for the last thirty years. The United States is al- 
ready a party to four 1958 conventions regarding various aspects of the law of the 
sea. While a step forward at the time as a partial codification of the law of the sea, 
those conventions left some unfinished business; for example, they did not set forth 
the outer limit of the territorial sea, and they did not contain a dispute settlement 
mechanism that the United States could use to push back illegal maritime claims 
of other countries. The United States played a prominent role in the negotiating ses- 
sions that culminated in the 1982 Convention, which sets forth a comprehensive 
framework governing uses of the oceans that is strongly in the U.S. national secu- 
rity, economic, and environmental interest and is supported by affected industries, 
associations, and environmental groups. 

When the Convention was adopted in 1982, the United States recognized that its 
provisions were favorable to U.S. interests, except for Part XI on deep seabed min- 
ing, which I will discuss later on. In 1983 President Reagan announced in his 
Oceans Policy Statement that the United States accepted, and would act in accord- 
ance with, the Convention’s balance of interests relating to traditional uses of the 
oceans. He instructed the Government to abide by all the provisions other than 
those in Part XL 

Part XI has now been fixed, in a legally binding manner, to address the concerns 
raised by President Reagan or successive Administrations. We urge the Senate to 
give its advice and consent to this Convention, to allow us to take full advantage 
of the many benefits it offers. As noted in the March 1, 2004, letters from State De- 
partment Legal Adviser William H. Taft IV to the Chairman and the Ranking Mem- 
ber of the Senate Foreign Relations Committee: 

U.S. law and practice are already generally compatible with the Convention. 
Except [with respect to the enforcement of certain deep seabed mining deci- 
sions, which would be necessary at some point after U.S. accession], the United 
States does not need to enact new legislation to supplement or modify existing 
U.S. law, whether related to protection of the marine environment, human 
health, safety, maritime security, the conservation of natural resources, or other 
topics within the scope of the Convention. The United States, as a party, would 
be able to implement the Convention through existing laws, regulations, and 
practices (including enforcement practices), which are consistent with the Con- 
vention and which would not need to change in order for the United States to 
meet its Convention obligations .[t]he Convention would not create private 
rights of action or other enforceable rights in U.S. courts, apart from its provi- 
sions regarding privileges and immunities to be accorded to the Convention’s in- 
stitutions. 
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JURISDICTION AND NAVIGATION 

As the world’s leading maritime power, with the longest coastline and the largest 
exclusive economic zone in the world, the United States will benefit more than any 
other Nation from the provisions of the Convention, which establishes international 
consensus on the extent of jurisdiction that States may exercise off their coasts and 
allocates rights and duties among States in all marine areas. It provides for a terri- 
torial sea of a maximum breadth of 12 nautical miles, within which the coastal 
State may generally exercise plenary authority as a function of its sovereignty. The 
Convention also establishes a contiguous zone of up to 24 nautical miles from coast- 
al baselines, in which the coastal State may exercise limited control necessary to 
prevent or punish infringements of its customs, fiscal, immigration, and sanitary 
laws and regulations that occur within its territory or territorial sea. It also gives 
the coastal State sovereign rights for the purpose of exploring and exploiting, con- 
serving and managing natural resources, whether living (e.g., fisheries) or non-living 
(e.g., oil and gas), in an exclusive economic zone (EEZ) that may extend to 200 nau- 
tical miles from the coast. In addition, the Convention accords the coastal State sov- 
ereign rights over the continental shelf both within and beyond the EEZ, where the 
geological margin so extends. 

The Convention carefully balances the interests of States in controlling activities 
off their own coasts with those of all States in protecting the freedom to use ocean 
spaces without undue interference. It specifically preserves and elaborates the 
rights of military and commercial navigation and overflight in areas under coastal 
State jurisdiction and on the high seas beyond. It protects the right of passage for 
all ships and aircraft through, under, and over straits used for international naviga- 
tion and archipelagos. It protects the high seas freedoms of navigation, overflight, 
and the laying and maintenance of submarine cables and pipelines, as well as other 
internationally lawful uses of the sea related to those freedoms, consistent with the 
other provisions of the Convention. U.S. Armed Forces rely on these navigation and 
overflight rights daily, and their protection is of paramount importance to U.S. na- 
tional security. 


ENVIRONMENTAL INTERESTS 

The United States’ coastal waters and EEZ generate vital economic activities fish- 
eries, offshore mineral development, ports and transportation facilities, and, increas- 
ingly, recreation and tourism. The health and well-being of coastal populations and 
the majority of Americans do live in coastal areas are intimately linked to the qual- 
ity of the coastal marine environment. 

Part XII of the Convention establishes a legal framework for the protection and 
preservation of the marine environment. It addresses sources of marine pollution, 
such as pollution from vessels, seabed activities, ocean dumping, and land-based 
sources, in a manner that effectively balances interests of States in protecting the 
environment and natural resources with their interests in freedom of navigation and 
communication. The provisions contain a variety of obligations and authorizations 
relating to coastal States, flag States, and/or all States. As a party, the United 
States would be able to implement Part XII through a variety of existing U.S. laws, 
regulations, and practices (including enforcement practices) that are consistent with 
the Convention and that would not need to change in order for the United States 
to meet its Convention obligations. For example, because our laws already provide 
for the protection of rare and fragile ecosystems and the habitat of depleted, threat- 
ened, or endangered species, no amendment to the Endangered Species Act or the 
Marine Mammal Act would be required. Nor would the Convention impose any re- 
strictions or requirements on U.S. citizens in addition to what is already required 
by statute. 

With respect to protection of the U.S. coastal marine environment in particular, 
I would note that the executive branch, through the Department of Justice, the De- 
partment of Homeland Security, the Coast Guard, and the Environmental Protec- 
tion Agency, has pursued a vigorous, successful enforcement initiative to detect and 
deter pollution from ships. In line with the policy of successive Administrations 
since 1983 to act in accordance with the balance of interests reflected in the Conven- 
tion’s provisions regarding traditional uses of the oceans, U.S. marine pollution en- 
forcement efforts have been undertaken in a manner consistent with the Conven- 
tion, including its allocation of enforcement responsibilities among coastal States, 
flag States, and port States in various situations. 

In order to ensure that the relationship between U.S. law and the Convention’s 
enforcement provisions is a seamless one, the Administration recommended, and the 
proposed resolution of advice and consent contains, a number of understandings 
that, among other things, harmonize certain domestic terminology with the Conven- 
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tion and confirm the longstanding right of a State to impose and enforce conditions 
for entry of foreign vessels into its ports. The Convention’s support of a State’s abil- 
ity to exercise its domestic authority to regulate the introduction of invasive species 
into the marine environment and to regulate marine pollution from industrial oper- 
ations on board foreign vessels is also highlighted. 

LIVING MARINE RESOURCES 

As noted, a coastal State has sovereign rights over living marine resources in its 
exclusive economic zone, i.e., out to 200 nautical miles from shore. The Convention’s 
provisions on fisheries are entirely consistent with U.S. domestic fisheries laws as 
well as our international fisheries agreements and understandings. In fact, the most 
innovative international fisheries agreements developed in the last decade have as 
their basis the Convention’s statements of the obligations of each party to conserve 
and manage living marine resources in their own EEZs and on the high seas. The 
United Nations Fish Stocks Agreement, the FAO Compliance Agreement, the new 
convention on highly migratory species in the Western and Central Pacific, and re- 
cent bilateral agreements we have negotiated are elaborations on these obligations. 
Effective implementation of these forward-leaning agreements can bring about an 
end to rampant overfishing in the years to come. Becoming a party to the Conven- 
tion will only strengthen our hand in addressing this serious issue. 

CONTINENTAL SHELF 

The Convention also recognizes the coastal State’s sovereign rights over the explo- 
ration and development of mineral resources, including oil and gas, found in the 
seabed and subsoil of the continental shelf. It lays down specific criteria and proce- 
dures for determining the outer limit of the continental shelf. The Convention im- 
proves on the 1958 Continental Shelf Convention by giving all coastal States a con- 
tinental shelf out to 200 nautical miles, regardless of geology; by allowing for exten- 
sion of the shelf beyond 200 nautical miles if it meets certain geological criteria; and 
by providing more precise standards (favorable to the United States) to replace the 
1958 “exploitability” standard. 

By becoming party to the Convention, the United States would be better able to 
protect its interests in several ways, including by nominating a U.S. citizen to serve 
on the Commission on the Limits of the Continental Shelf, and by submitting data 
on our very extensive continental shelf beyond 200 miles to establish the outer lim- 
its as final and binding in accordance with article 76(8). 

The Convention also protects the freedom to lay submarine cables and pipelines, 
of increasing importance to global communications, whether military, commercial, or 
research. Its provisions are favorable to U.S. security and economic interests. The 
United States would retain the right under the Convention to set conditions for ca- 
bles and pipelines entering our territorial sea, as well as for those used in connec- 
tion with oil and gas activities on our continental shelf. 

DEEP SEABED MINING 

Notwithstanding the numerous beneficial provisions of the Convention, the United 
States decided not to sign the Convention in 1982 because of flaws in the deep sea- 
bed mining regime. Informal negotiations were launched in 1990 during the first 
Bush Administration, under the auspices of the United Nations Secretary General, 
and continued into 1994. The Agreement, signed by the United States on July 28, 
1994, contains legally binding changes to that part of the Convention dealing with 
mining of the deep seabed beyond the limits of national jurisdiction. It is to be ap- 
plied and interpreted together with the Convention as a single instrument. 

The changes set forth in the 1994 Agreement meet our goal of guaranteed access 
by U.S. industry to deep seabed minerals on the basis of reasonable terms and con- 
ditions. The Agreement overhauls the decisionmaking procedures of Part XI to ac- 
cord the United States, and others with major economic interests at stake, decisive 
influence over future decisions on possible deep seabed mining. The United States 
is guaranteed a seat on the critical decisionmaking body; no substantive obligation 
can be imposed on the United States, and no amendment can be adopted, without 
its consent. 

The Agreement restructures the deep seabed mining regime along free-market 
principles. It scales back the structure of the organization to administer the mining 
regime and links the activation and operation of institutions to the actual develop- 
ment of concrete interest in seabed mining. The International Seabed Authority has 
no regulatory role other than administering the mining regime, and no ability to 
levy taxes. 
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A future decision, which the United States and other investors could block, is re- 
quired before the organization’s potential operating arm (the Enterprise) may be ac- 
tivated, and any activities on its part are subject to the same Convention require- 
ments as other commercial enterprises. States have no obligation to finance the En- 
terprise, and subsidies inconsistent with GATTAVTO are prohibited. Of particular 
importance, the Agreement eliminates all requirements for mandatory transfer of 
technology and production controls that were contained in the original version of 
Part XL 

The Agreement provides for grandfathering the seabed mine site claims estab- 
lished by companies holding U.S. licenses on the basis of arrangements “similar to 
and no less favorable than” the best terms granted to previous claimants. It also 
strengthens the provisions requiring consideration of the potential environmental 
impacts of deep seabed mining. 


DISPUTE SETTLEMENT 

The Convention establishes a dispute settlement system to promote compliance 
with its provisions and the peaceful settlement of disputes. These procedures are 
flexible, providing options as to the appropriate means and forums for resolution of 
disputes. They are also comprehensive, in subjecting the bulk of the Convention’s 
provisions to enforcement through mechanisms that are binding under international 
law. Importantly, the system also provides Parties with means of excluding matters 
of vital national concern from the dispute settlement mechanisms (e.g., disputes con- 
cerning maritime boundaries, military activities, and EEZ fisheries management). 
A State is able to choose, by written declaration, one or more means for the settle- 
ment of disputes under the Convention. The Administration is pleased that its rec- 
ommendation that the United States elect arbitration under Annex VII and special 
arbitration under Annex VIII is included in the proposed Resolution of Advice and 
Consent. I would note that, while the Administration previously raised a concern 
regarding dispute resolution, that concern has been satisfactorily addressed by the 
proposed Resolution. 

The Convention permits a State, through a declaration, to opt out of dispute set- 
tlement procedures with respect to one or more enumerated categories of disputes, 
namely disputes regarding maritime boundaries between neighboring States, dis- 
putes concerning military activities and certain law enforcement activities, and dis- 
putes in respect of which the United Nations Security Council is exercising the func- 
tions assigned to it by the Charter of the United Nations. The Administration is 
similarly pleased that the proposed Resolution of Advice and Consent follows its rec- 
ommendation that the United States elect to exclude all three of these categories 
of disputes from dispute settlement mechanisms. 

The ability of a party to exclude disputes concerning military activities from dis- 
pute settlement has long been of importance to the United States. The U.S. nego- 
tiators of the Convention sought and achieved language that creates a very broad 
exception, successfully defeating attempts by certain other countries to narrow its 
scope. The United States has consistently viewed this exception as a key element 
of the dispute settlement package, which carefully balances comprehensiveness with 
protection of vital national interests. 

The Administration recommended, and the proposed Resolution includes, a state- 
ment that our consent to accession to the Convention is conditioned on the under- 
standing that each State Party has the exclusive right to determine whether its ac- 
tivities are or were “military activities,” and that such determinations are not sub- 
ject to review. Disputes concerning military activities, including intelligence activi- 
ties, would not be subject to dispute settlement under the Convention. 

REASON TO JOIN 

As a non-party to the Convention, the United States has actively sought to 
achieve global acceptance of, and adherence to, the Convention’s provisions, particu- 
larly in relation to freedom of navigation. At home. President Reagan’s 1983 Oceans 
Policy Statement directed the United States to abide by the non-deep seabed provi- 
sions of the Convention. Abroad, the United States has worked both diplomatically 
and operationally to promote the Convention as reflective of customary international 
law. 

While we have been able to gain certain benefits of the Convention from this ap- 
proach, formal U.S. adherence to the Convention would have many advantages: 

• The United States would be in a stronger position invoking a treaty’s provisions 
to which it is party, for instance in a bilateral disagreement where the other country 
does not understand or accept those provisions. 



70 


• While we have been able to rely on diplomatic and operational challenges to ex- 
cessive maritime claims, it is desirable to establish additional methods of resolving 
conflict. 

• The Convention is being implemented in various forums, both those established 
by the Convention and certain others (such as the International Maritime Organiza- 
tion). While the Convention’s institutions were not particularly active during the 
past decade since the Convention entered into force, they are now entering an oper- 
ational phase and are elaborating and interpreting various provisions. The United 
States would be in a stronger position to defend its military interests and other in- 
terests in these forums if it were a party to the Convention. 

• Becoming a party to the Convention would permit the United States to nomi- 
nate members for both the Law of the Sea Tribunal and the Continental Shelf Com- 
mission. Having U.S. members on those bodies would help ensure that the Conven- 
tion is being interpreted and applied in a manner consistent with U.S. interests. 

• As a party, the United States could get the legal certainty with respect to its 
continental shelf claim beyond 200 miles that will facilitate activities in those areas 
by the U.S. oil and gas industry. 

• Becoming a party to the Convention would strengthen our ability to deflect po- 
tential proposals that would be inconsistent with U.S. interests, including freedom 
of navigation. It is worth noting that the Convention will be open to amendments 
beginning next November. Beyond those affirmative reasons for joining the Conven- 
tion, there are downside risks of not acceding to the Convention. U.S. mobility and 
access have been preserved and enjoyed over the past 20 years largely due to the 
Convention’s stable, widely accepted legal framework. It would be risky to assume 
that it is possible to preserve indefinitely the stable situation that the United States 
currently enjoys. Customary international law may be changed by the practice of 
States over time and therefore does not offer the future stability that comes with 
being a party to the Convention. 

RESPONSES TO ARGUMENTS AGAINST 

Certain arguments have recently been put forward suggesting that it would not 
be in the U.S. interest to join the Convention. I would like to address these argu- 
ments in turn. 

President Reagan thought the treaty was irremediably defective 

• President Reagan expressed concerns only about Part XI’s deep seabed mining 
regime. 

• In fact, he believed that Part XI could be fixed and specifically identified the 
elements in need of revision. 

• The regime has been fixed in a legally binding manner that addresses each of 
the U.S. objections to the earlier regime. 

• The rest of the treaty was considered so favorable to U.S. interests that, in his 
1983 Ocean Policy Statement, President Reagan ordered the Government to abide 
by the non-deep seabed provisions of the Convention. 

The 1994 Agreement doesn’t even pretend to amend the Convention; it merely estab- 
lishes controlling interpretive provisions 

• The 1994 Agreement contains legally binding changes to the Convention. 

• The Convention could only have been “amended” if it had already entered into 
force. 

• It would not have been in our interest to wait until the Convention entered into 
force before fixing it, as it would have been more cumbersome to effectuate the 
changes that we sought. 

• The Agreement unambiguously changes Part XI in a legally binding manner. 

The problems identified by President Reagan in 1983 were not remedied by the 1994 
Agreement relating to deep seabed mining 

• Each objection has been addressed. 

• Among other things, the 1994 Agreement: 

• provides for access by U.S. industry to deep seabed minerals on the basis 
of non-discriminatory and reasonable terms and conditions; 

• overhauls the decisionmaking rules to accord the United States critical in- 
fluence, including veto power in some cases, over future decisions; 

• restructures the regime to comport with free-market principles, including 
the elimination of the earlier mandatory technology transfer provisions and all 
production controls. 
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U.S. adherence to the Convention is not necessary because navigational freedoms are 
not threatened (and the only guarantee of free passage on the seas is the power 
of the U.S. Navy) 

• It is not true that our navigational freedoms are not threatened. There are more 
than one hundred illegal, excessive claims affecting vital navigational and overflight 
rights and freedoms. 

• The United States has utilized diplomatic and operational challenges to resist 
the excessive maritime claims of other countries that interfere with U.S. naviga- 
tional rights under customary international law as reflected in the Convention. But 
these operations entail a certain amount of risk e.g., the Black Sea humping inci- 
dent with the former Soviet Union. 

• Being a party to the Convention would significantly enhance our efforts to roll 
back these claims by, among other things, putting the United States in a far strong- 
er position to assert our rights and affording us additional methods of resolving con- 
flict. 

The Convention gives the U.N. its first opportunity to levy taxes 

• The Convention does not provide for or authorize taxation of individuals or cor- 
porations. There are revenue sharing provisions for oil/gas activities on the conti- 
nental shelf beyond 200 miles and administrative fees for deep seabed mining oper- 
ations. The amounts involved are modest in relation to the total economic benefits, 
and none of the revenues would go to the United Nations or be subject to its control. 
U.S. consent would be required for any expenditure of such revenues. 

The Convention mandates another tribunal to adjudicate disputes 

• The Convention established the International Tribunal for the Law of the Sea. 
However, Parties are free to choose other methods of dispute settlement. The United 
States would elect two forms of arbitration rather than the Tribunal. 

• The United States would be subject to the Sea-bed Disputes Chamber, should 
deep seabed mining take place under the regime established by the Convention. The 
proposed Resolution of Advice and Consent, however, makes clear that the Sea-bed 
Disputes Chamber’s decisions “shall be enforceable in the territory of the United 
States only in accordance with procedures established by implementing legislation 
and that such procedures shall be subject to such legal and factual review as is con- 
stitutionally required and without precedential effect in any court of the United 
States.” 

Other Parties will reject the U.S. “military activities” declaration as a reservation 

• The U.S. declaration is consistent with the Convention and is not a reservation. 

U.S. adherence will entail history’s biggest voluntary transfer of wealth and sur- 
render of sovereignty 

• Under the Convention as amended by the 1994 Agreement there is no transfer 
of wealth and no surrender of sovereignty. 

• In fact, the Convention supports the sovereignty and sovereign rights of the 
United States over extensive maritime territory and natural resources off its coast, 
including a broad continental shelf that in many areas extends well beyond the 200- 
nautical mile limit. 

• The mandatory technology transfer provisions of the original Convention, an 
element of the Convention that the United States objected to, were eliminated in 
the 1994 Agreement. 

The International Seabed Authority has the power to regulate seven-tenths of the 
earth’s surface, impose international taxes, etc. 

• The Convention addresses seven-tenths of the earth’s surface. However, the 
International Seabed Authority (ISA) does not. 

• The authority of the ISA is limited to administering mining of minerals in areas 
of the deep seabed beyond national jurisdiction, generally more than 200 miles from 
the shore of any country. At present, and in the foreseeable future, such deep sea- 
bed mining is economically unfeasible. The ISA has no other role and has no general 
regulatory authority over the uses of the oceans, including freedom of navigation 
and overflight. 

• The ISA has no authority or ability to levy teixes. 

The Convention was drafted before and without regard to the war on terror and what 
the United States must do to wage it successfully 

• It is true that the Convention was drafted before the war on terror. However, 
the Convention does not prevent the United States from waging a successful war 
on terror. 
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• On the contrary, maximum maritime naval and air mobility that is currently 
assured by the Convention is essential for our military forces to operate effectively. 
The Convention provides the necessary stability and framework for our forces, 
weapons, and materiel to get to the fight without hindrance and is the best guar- 
antee that our forces will not be hindered in the future. 

• Thus, the Convention supports our war on terrorism by providing important 
stability for navigational freedoms and overflight. It preserves the right of the U.S. 
military to use the world’s oceans to meet national security requirements. It is es- 
sential that key sea and air lanes remain open as an international legal right and 
not be contingent upon approval from nations along the routes. A stable legal re- 
gime for the world’s oceans will help guarantee global mobility for our Armed 
Forces. 

The Convention adversely affects activities to be undertaken pursuant to the Pro- 
liferation Security Initiative 

• On the contrary, joining the Convention would strengthen PSI efforts. 

• PSI’s own rules require that PSI activities be consistent with relevant inter- 
national law and frameworks, which include the Convention’s navigation provisions. 

• The Statement of Interdiction Principles pursuant to which the PSI operates ex- 
plicitly specifies that interdiction activities under PSI will be undertaken “consistent 
with national legal authorities and relevant international law and frameworks.” The 
relevant international law framework for PSI includes customary international law 
that is codified in the Law of the Sea Convention. 

• The Convention provides solid legal bases for taking enforcement action against 
vessels and aircraft suspected of engaging in proliferation of WMD, e.g., exclusive 
port and coastal State jurisdiction in internal waters and national airspace; coastal 
State jurisdiction in the territorial sea and contiguous zone; exclusive flag State ju- 
risdiction over vessels on the high seas (which the flag State may, by agreement, 
waive in favor of other States); and universal jurisdiction over stateless vessels. 

• All of the United States’ partners in the PSI are parties to the Convention and 
accordingly observe its provisions. 

• As Admiral Michael Mullen, Vice Chief of Naval Operations, testified before the 
Foreign Relations Committee, being party to the Convention “would greatly 
strengthen [the Navy’s] ability to support the objectives” of PSI by reinforcing and 
codifying freedom of navigation rights on which the Navy depends for operational 
mobility. 

Obligatory technology transfers will equip actual or potential adversaries with sen- 
sitive and militarily useful equipment and know-how (such as anti-submarine 
warfare technology) 

• No technology transfers are required by the Convention. Mandatory technology 
transfers were eliminated by Section 5 of the Annex to the Agreement amending 
Part XI of the Convention. 

• Article 302 of the Convention provides that nothing in the Convention requires 
a party to disclose information the disclosure of which is contrary to the essential 
interests of its security. 

The PRC asserts that the Convention entitles it to exclusive economic control of the 
waters within a 200 nautical-mile radius of its artificial islands — including wa- 
ters transited by the vast majority of Japanese and American oil tankers en route 
to and from the Persian Gulf 

• We are not aware of any claims by China to a 200-mile economic zone around 
its artificial islands. 

• Any claim that artificial islands generate a territorial sea or FEZ has no basis 
in the Convention. 

• The Convention specifically provides that artificial islands do not have the sta- 
tus of islands and have no territorial sea or EEZ of their own. Sovereignty over cer- 
tain Spratly Islands (which do legitimately generate a territorial sea and EEZ) is 
disputed among Brunei, China, Malaysia, the Philippines, and Vietnam. China has 
consistently maintained that it respects the high seas freedoms of navigation 
through the waters of the South China Sea. 

The Convention, specifically articles 19 and 20, prohibit two functions vital to Amer- 
ican security: collecting intelligence in, and submerged transit of, territorial wa- 
ters 

• This assertion is not correct. 

• The Convention does not prohibit U.S. intelligence activities, nor would it have 
any negative effect on those activities. 
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• In the 1958 Convention, Article 14 provides that passage is innocent “so long 
as it is not prejudicial to the peace, good order or security of the coastal State” and 
that “submarines are required to navigate on the surface and to show their flag.” 

• The United States is already a party to the 1958 Territorial Sea Convention, 
which contains provisions very similar to articles 19 and 20 of the 1982 Convention. 

• The 1982 Convention’s specification of activities that are considered to be “prej- 
udicial to the peace, good order, or security of the coastal State” are more favorable 
than the provisions of the 1958 Convention both because the list of activities is ex- 
haustive and because it generally uses objective, rather than subjective, criteria in 
the listing of activities. 

• Since President Reagan’s 1983 Oceans Policy Statement, the United States has 
conducted its activities consistent with the non-deep seabed provisions of the 1982 
Convention. 

• U.S. accession to the Convention supports ongoing U.S. military operations, in- 
cluding the continued prosecution of the war on terrorism. 

CONCLUSION 

As of today, 145 parties, including almost all of our major allies, have joined the 
Convention. It is in the interest of the United States to become a party to the Con- 
vention, because of the military, economic, and environmental benefits to the United 
States; because U.S. adherence will promote the stability of the legal regime for the 
oceans, which is vital to U.S. national security; and because U.S. accession will dem- 
onstrate to the international community that, when it modifies a regime to address 
our concerns, we will join that regime. The Administration recommends that the 
Senate give its advice and consent to accession to the Convention and ratification 
of the Agreement, on the basis of the proposed Resolution of Advice and Consent. 

Thank you very much. 


Responses by John F. Turner to Additional Questions from Senator Inhofe 

Question la. Article 2(3) of the Treaty states “the sovereignty over the territorial 
sea is exercised subject to this Convention and to other rules of international law.” 

What is your interpretation of this provision? 

Response. This provision, which is the same as article 1(2) of the 1958 Convention 
on the Territorial Sea and Contiguous Zone, to which the United States is already 
a party, means that a coastal State’s sovereignty over the territorial sea is qualified 
in two ways: by other provisions of the Convention and by other rules of inter- 
national law. 

Question lb. Do you think all parties of this Treaty will interpret this provision 
the same? 

Response. We have no reason to believe that this interpretation would not be 
shared by all Parties. The other provisions of the Convention provide for rights of 
passage — innocent passage, transit passage through straits, and archipelagic sea 
lanes passage — that are critical to U.S. global mobility, national security, and eco- 
nomic interests. 

Question Ic. How could this Treaty interfere with the United States’ sovereign ex- 
ercise of freedom of the seas and in what ways will that have an adverse effect on 
national security and the environment? 

Response. Article 2(3) would not have an adverse effect on national security and 
the environment. On the contrary, the rights of passage to which it refers advance 
the interests of the United States. And the Convention advances U.S. military and 
commercial interests in freedom of navigation and U.S. interests in protecting the 
marine environment both off our own coastline and globally. 

Question 2. Do you believe it is in the best interest of the United States to vest 
control of seabed mining operations in countries which lack the necessary tech- 
nology and capital to conduct such operations themselves? 

Response. Part of the objection of President Reagan and subsequent Administra- 
tions to the original Part XI of the Convention was in fact to the decisionmaking 
structure. However, the Convention as modified by the 1994 Agreement, which the 
United States would be joining, fundamentally changes the decisionmaking struc- 
ture to give the United States and other industrialized countries influence commen- 
surate with their political and economic situations. 

Question 3. Do you believe the Treaty’s structure of decisionmaking is in the best 
political and economical interests of the United States? Please explain in detail. 
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Response. It is assumed that you are referring to the Convention’s deep seabed 
mining institutions, because decisionmaking is not a factor regarding the bulk of the 
Convention’s provisions. The decisionmaking structure applicable to Part XI of the 
Convention has been fundamentally overhauled by the legally binding 1994 Agree- 
ment to accord the United States, and others with major economic interests at 
stake, decisive influence over decisions regarding deep seabed mining. The United 
States would be guaranteed a seat on the critical executive body, so that any deep 
seabed mining regulations or amendment to the regime would require U.S. agree- 
ment. The United States has a guaranteed seat for the foreseeable future on the 
Finance Committee, in which a consensus of major contributors is required for deci- 
sions with financial or budgetary implications. Joining the Convention and Agree- 
ment, far from hurting our deep seabed mining interests, will facilitate them. 

It is important to note that the alternative to the modified deep seabed mining 
regime reflected in the Convention and Agreement is not that U.S. companies can 
engage in deep seabed mining without going through the Convention’s institutions; 
rather, to get the legal certainty they need, U.S. companies would have to go 
through the Seabed Authority — but under the auspices of another country that is 
a party. It is also important to note that, while some seem to be asserting that the 
deep seabed mining institutions will somehow encroach on U.S. sovereignty, the 
United States has never asserted sovereignty or sovereipi rights with respect to 
seabed areas beyond national jurisdiction or to mineral activities thereon. 

Question 4. Do you believe that by acceding to the Treaty the United States would 
gain an adequately effective bargaining position to protect its current and future na- 
tional policies and interests relating to national defense, seabed mining and environ- 
mental protection? Please explain in detail. 

Response. The United States would in fact meiximize its “bargaining position” in 
those areas by joining the Convention. Regarding national defense, while we have 
been able to enjoy certain navigational benefits of the Convention through cus- 
tomary international law, the United States would be in a stronger position to pro- 
mote and defend its navigational rights by putting them on firm treaty footing and 
by strengthening the authority of our views concerning the application and interpre- 
tation of the Convention provisions reflecting the rights upon which our mobility de- 
pends. 

Regarding exploitation of resources of the continental shelf beyond 200 miles, the 
Convention would promote U.S. energy and other economic interests by providing 
for coastal States to be able to establish an outer limit that gives legal certainty 
to investors; as a party, we would also be in a position to nominate an American 
expert for the Commission that plays a significant role in that process. 

Regarding deep seabed mining, the United States, as a party, would certainly en- 
hance its bargaining power through, among other things, a permanent seat on the 
Council, the key decisionmaking body. Concerning environmental protection, the 
United States has a strong interest in maintaining the Convention’s balance be- 
tween effective environmental protection and other uses of the oceans, including 
navigational freedoms; as a party, we would be in a stronger position to promote 
and maintain this balance. 

Question 5. Despite the clear requirements in Articles 208 and 210 of the Treaty 
which specify that related national laws must be “no less effective” than inter- 
national rules, standards and recommended practices and procedures, the Com- 
mittee received testimony to the effect that the United States would not be required 
to change any of its environmental laws to be in compliance with the Treaty. Are 
you certain that the Treaty could not be used to impose restrictions or requirements 
on the United States to limit or expand current or future U.S. laws and policies? 

Response. There are currently no applicable international standards regarding the 
subject matter covered by article 208, namely pollution from sea-bed activities sub- 
ject to national jurisdiction. With respect to ocean dumping under article 210, the 
United States is a party to, and implements, the 1972 London Convention, which 
reflects the long-established global regime addressing pollution of the marine envi- 
ronment by dumping. Internationally agreed rules in the case of sea-bed activities 
or international acceptance of new global rules in the case of ocean dumping would 
not be achievable without the endorsement of the United States, the State with the 
largest FEZ and the world’s dominant maritime power. 

Question 6. Article 212 of the Treaty requires States to adopt laws and regulations 
for pollution from the atmosphere. How would the United States’ domestic policy 
need to be changed or altered to comply with the international laws, regulations, 
and recommended practices to address these concerns? And does this mean that 
other countries can use this provision to force the United States to regulate CO 2 ? 
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Response. Article 212 does not require States to “comply” with international laws, 
regulations, or recommended practices, does not require any particular domestic 
standards, and would not require any change in U.S. domestic law or policy con- 
cerning pollution from or through the atmosphere, including with respect to carbon 
dioxide. There would be no legal basis under the Convention to force the regulation 
of carbon dioxide, including because the atmospheric pollution obligation under arti- 
cle 212 is not subject to dispute settlement under article 297(l)(c) of the Convention. 

Question 7a. In your written testimony submitted to the Committee, you state 
that “our laws already provide for the protection of rare and fragile ecosystems and 
the habitat of depleted, threatened, or endangered species.” However, the protec- 
tions of the Endangered Species Act only affect those species listed as “threatened” 
or “endangered” and does not describe or include “depleted” species as mentioned 
in the Treaty under Article 194. What U.S. environmental law were you referring 
to in your written testimony that already protects depleted species? 

Response. The Marine Mammal Protection Act (MMPA) of 1972, 16 U.S.C. 1361 
et seq., provides statutory authority for protecting “depleted” marine mammals. The 
terms “depleted” and “depletion” are defined in 16 U.S.C. 1362(1) to apply to species 
or populations determined to be below their optimum sustainable population, or to 
species listed as “endangered” or “threatened” under the Endangered Species Act 
(ESA). Some depleted marine mammal species are listed under the ESA; some are 
not. For those that are not, the relevant Federal agency must prepare a conserva- 
tion plan, under 16 U.S.C. 1383b(b), that is modeled on recovery plans required 
under the ESA, 16 U.S.C. 1533(f). The conservation plan may include measures to 
protect the habitat of marine mammal species. 

Question 7b. The Federal Government is already constantly involved in the litiga- 
tion-driven designation of critical habitat for species listed under the Endangered 
Species Act. Does the inconsistency between the Treaty and current U.S. law have 
any potential for mandating the current or future expansion of U.S. species protec- 
tion? If so, how are we to know what species fall under this new, undefined category 
of “depleted” species? 

Response. The MMPA also provides authority to implement conservation or man- 
agement measures to alleviate impacts on rookeries, mating grounds, or other areas 
of similar ecological significance to marine mammals. 16 U.S.C. 1382(e). There is 
no inconsistency between the treaty and current U.S. law. Depleted species are list- 
ed at 50 CFR 216.15. 

Question 8a. The Treaty would impede marine scientific research in that a costal 
State could object to granting a ship access in its territorial sea unless the ship is 
just passing through. For example, as Mr. Gaffney pointed out in his testimony, 
Russia has denied access to its territorial sea for ships conducing marine scientific 
research. 

How would this Treaty ensure that research could be conducted if there is a dif- 
ference of interpretation or opinion by another Nation and that Nation can object 
to a ship’s access to its territorial sea? 

Response. Coastal States have sovereignty over the territorial sea, subject to cer- 
tain qualifications (such as the rights of innocent passage, transit passage, and 
archipelagic sea lanes passage). This sovereignty includes the exclusive right to reg- 
ulate, authorize, and conduct marine scientific research, which is exercised by the 
United States as a coastal State with respect to its territorial sea. While the extent 
to which foreign flag vessels can conduct marine scientific research in the territorial 
sea is up to the coastal State, coastal States do not have the right to object to “ac- 
cess” per se, i.e., passage that comports with the requirements for innocent, transit, 
or archipelagic sea lanes passage, as the case may be. 

Question 8b. What are the implications for military and intelligence research? 

Response. Marine scientific research does not include military/intelligence re- 
search, and the marine scientific research provisions of the Convention do not apply. 
At the same time, if a foreign vessel wanted to take advantage of the right of inno- 
cent passage, research or survey activities would be considered activities prejudicial 
to the peace, good order, or security of the coastal State under article 19. 


Responses by John F. Turner to Additional Questions from 
Senator Jeffords 

Question 1. What is the meaning and legal effect of Article 2, section 3 of the Con- 
vention, which states that “[t]he sovereignty over the territorial sea is exercised sub- 
ject to this Convention and to other rules of international law”? If the United States 
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accedes to the 1982 Convention and ratified the 1994 Agreement, could this provi- 
sion be used in any way to limit the sovereignty of the United States? 

Response. This provision, which is the same as article 1(2) of the 1958 Convention 
on the Territorial Sea and Contiguous Zone, to which the United States is already 
a party, means that a coastal State’s sovereignty over the territorial sea is qualified 
in two ways: by other provisions of the Convention and by other rules of inter- 
national law. The other provisions of the Convention provide for rights of passage — 
innocent passage, transit passage through straits, and archipelagic sea lanes pas- 
sage — that are critical to U.S. global mobility, national security, and economic inter- 
ests. Article 2(3) of the Convention will not limit the sovereignty of the United 
States if we join the Convention; the United States is already bound by the provi- 
sion under the 1958 Convention, and it also reflects customary international law. 

Question 2. If the United States accedes to the Convention and ratifies the 1994 
Agreement, what will be the legal effect of any declarations and understandings con- 
tained within a Senate resolution of advice and consent? 

Response. The declaration under article 287 will establish the means chosen by 
the United States (arbitration and special arbitration) for the settlement of various 
disputes under the Convention. The declaration under article 298 will establish that 
the United States does not accept any of the procedures provided for in section 2 
of Part XV of the Convention with respect to specified categories of disputes and 
will condition its consent to accession to the Convention upon the understanding 
that, under article 298(l)(b), each State Party has the exclusive right to determine 
whether its activities are or were “military activities” and that such determinations 
are not subject to review. 

With respect to the understandings and declarations under article 310, the under- 
standings are designed to clarify, or harmonize U.S. law with, certain provisions of 
the Convention; the declarations are statements of purpose, policy, or position. Nei- 
ther the understandings nor the declarations purport to exclude or modify the legal 
effect of the provisions of the Convention. 

Question 3. Could you clarify the scope attending the imposition of corporal pun- 
ishment and imprisonment under Article 230, section 2? My understanding is that 
this provision, as clarified by understanding 11 in section three of the resolution of 
advice and consent passed out of the Senate Foreign Relations Committee, would 
require the United States to show gross negligence and a “serious” act of pollution 
before seeking imprisonment under the criminal penalties provisions of the Clean 
Water Act for acts of pollution committed by an operator or crew member of a for- 
eign vessel in the U.S. territorial sea in cases where the vessel is not traveling to 
a U.S. port. Is this consistent with current U.S. enforcement practices under the 
Clean Water Act? Are there any circumstances in which the provision could be used 
to restrict statutory authority regarding the imposition of criminal penalties under 
the Clean Water Act or any other relevant statute? 

Response. The executive branch, through the Department of Justice, the Coast 
Guard, and ERA, has pursued a vigorous, successful enforcement initiative to detect 
and deter pollution from ships. In line with the policy of successive Administrations 
since 1983 to act in accordance with the balance of interests reflected in the Conven- 
tion’s provisions regarding traditional uses of the oceans, U.S. marine pollution en- 
forcement efforts have been undertaken in a manner consistent with the Convention 
as a matter of policy, including the provision you refer to. The United States has 
been able to maintain an effective marine pollution enforcement program consistent 
with the Convention’s provisions. 

There are a variety of U.S. environmental statutes that regulate pollution in the 
territorial sea. Not all of these statutes are relevant to article 230, which applies 
only to pollution from foreign flag vessels and not, for example, to other types of 
pollution, such as by dumping. Most of these domestic statutes authorize a range 
of penalties, sanctions, and other remedies, including administrative, civil, and 
criminal. Consistent with the proposed understanding, we interpret the references 
to “monetary penalties only” to exclude only imprisonment [and corporal punish- 
ment] and not the range of other administrative, civil, and criminal penalties, sanc- 
tions, and other remedies available under domestic statutes. The “wilful and seri- 
ous” standard in article 230(2) uses terminology different in two respects from rel- 
evant U.S. environmental criminal laws: 

• most environmental statutes make it a crime to “knowingly” engage in the con- 
duct; the Clean Water Act, as amended, also criminalizes certain negligent viola- 
tions of that statute; and 

• most environmental statutes do not impose a requirement that an offense be 
“serious,” although some prohibit pollution that is harmful or hazardous. 
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In essence, however, U.S. law is largely consistent with the Convention; U.S. in- 
terpretations of key terms (as reflected in the proposed understandings) will har- 
monize the terminology; and, as noted above, U.S. enforcement practices have been 
consistent with the Convention’s provisions. 

Question 4. You stated in your prepared statement that “[a]s a party, the United 
States would be able to implement Part XII through a variety of existing U.S. laws, 
regulations, and practices (including enforcement practices) that are consistent with 
the Convention and that would not need to change in order for the United States 
to meet its Convention obligations.” This statement could be read to suggest that 
if there are U.S. laws, regulations, and practices that are not consistent with the 
Convention, such laws, regulations, or practices might need to change. Could you 
clarify for the record whether any existing U.S. laws, regulations, or practices would 
need to change in order for the United States to meet its Convention obligations? 

Response. The statement was intended to mean that the applicable U.S. laws, reg- 
ulations, and practices (including enforcement practices) are consistent with the 
Convention. It was not intended to refer only to a subset of such laws/regulations/ 
practices that are consistent with the Convention. As noted in the answer to Ques- 
tion 3, consistent with policy since 1983 to apply the non-deep seabed provisions of 
the Convention, U.S. practice has been to enforce U.S. marine pollution laws against 
foreign flag vessels in a manner consistent with the Convention’s provisions. 


Response by William H. Taft IV to an Additional Question from 
Senator Inhofe 

Question. As a non-party to the Convention, we are allowed to search any ship 
that enters this 200-nautical mile area to determine if it could harm the United 
States or pollute the marine environment. Under the Convention, the U.S. Coast 
Guard or others would not be able to search any ship until the U.N. is notified and 
approves the right to search the ship. Is that accurate? 

Response. Our answer to that question is that the description of the Convention’s 
provisions on this question is not correct. The basic rules for boarding and searching 
foreign ships at sea contained in the 1958 Geneva Conventions on the Law of the 
Sea, to which the United States is a party, are unchanged in the 1982 Convention 
on the Law of the Sea. The law of the sea gives no role in the U.N. in deciding when 
and where a foreign ship at sea may be boarded. 

The 1982 Convention provides additional authority for a coastal State to board a 
foreign ship in its exclusive economic zone if the ship is suspected of violating its 
laws for the protection of the marine environment. 

As stated in the resolution of advice and consent now before the Senate, nothing 
in the Convention impairs the inherent right of individual or collective self-defense 
or rights during armed conflict. 


Statement of Frank Gaffney Jr., President and CEO, The Center for 

Security Policy 

Mr. Chairman, Members of the Committee: It is a commonplace for witnesses to 
express their appreciation for the opportunity to testify before this and other panels 
of the U.S. Congress. Rarely, I suspect, has such an expression been more heartfelt 
than is mine today. After all, but for Senator Inhofe’s initiative, the Senate may well 
have taken no testimony at all from critics of the Law of the Sea Treaty (LOST) 
before this body was asked to debate its merits and consent to its ratification. 

Such a situation would be a travesty in terms of Senate procedure and would ef- 
fectively have precluded what has rightly been called “the World’s greatest delibera- 
tive body” from being able to deliberate on this immensely significant accord in an 
informed way. As a former legislative assistant for Senator Henry M. Jackson and 
professional staff member for the Armed Services Committee during the chairman- 
ship of Senator John Tower, I have enormous respect for the Senate’s constitutional 
responsibility to provide a “sanity-check” on international treaties. That role simply 
cannot be properly performed if, as the Senate Foreign Relations Committee in- 
sisted, only official and other supporters of the treaty are permitted to discuss its 
attributes. 

Therefore, Mr. Chairman, please accept my grateful appreciation for your efforts 
to ensure that the record will reflect not only the enthusiasm for this treaty ex- 
pressed by its admirers, but also the considered opinions of Americans who believe 
the Law of the Sea Treaty to be fatally flawed and inconsistent with our national 
interest. 
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I am by training and experience a specialist in national security matters, not the 
environment. As it happens, some of the concerns I have about LOST’s defects with 
respect to the former could also have adverse repercussions of an environmental na- 
ture. In this brief testimony, I will try to highlight the Treaty’s deleterious implica- 
tions for the Nation’s military, intelligence and self-defense capabilities while focus- 
ing principally on what might be called its negative “environmental impacts.” 

UNWISELY EMPOWERING THE U.N. 

The first such impact will flow from the mandate the Law of the Sea Treaty pro- 
vides for a supranational agency to regulate seven-tenths of the world’s surface. 
This agency, known as the International Seabed Authority (ISA), has the exclusive 
right to regulate what is done, by whom, when and under what circumstances in 
subsurface international waters and on the sea-floor. In addition, it will have consid- 
erable say over what goes on upon the oceans’ surface, as well. As with all such 
organizations, it will be staffed by unelected and unaccountable international bu- 
reaucrats. 

Unlike other, far less powerful U.N. entities, however, the International Seabed 
Authority will operate without the benefit of what amounts to “adult supervision” 
provided by the Security Council. The United States will be, at best, one among 
many countries represented in the ISA. Conceivably, due to membership rotation, 
there could be times when it might not even have a vote to say nothing of a veto 
over decisions taken by that body. 

OVERRIDING U.S. ENVIRONMENTAL CONCERNS AND PRACTICES? 

What might such decisions entail? Thanks to the regulatory powers granted by 
the Law of the Sea Treaty, the ISA could decide, for example, to issue permits for 
deep-sea oil or gas exploration and exploitation just beyond our 200-mile Exclusive 
Economic Zone — without regard for the views of members of this Committee, the 
Congress more generally or the American people who may consider such activities 
to be environmentally unsound. 

Not only could those concerns be shunted aside as the United States would be, 
at best, outvoted. An international tribunal created to adjudicate and enforce ISA 
decisions could levy penalties for any efforts to impede such activities once author- 
ized by the International Seabed Authority even if we had reason to be fearful that 
such activities posed an environmental hazard to our coastal areas. Worse yet, the 
ISA and its tribunal are authorized to ask member states to enforce its judgments, 
possibly leading to conflict. 

Environmental implications could be exacerbated by the ISA’s authority to appor- 
tion drilling and mining rights to other nations who may be less scrupulous than 
American companies in complying with environmental standards and practices this 
country holds dear. Such apportioning could occur even in situations where this 
country’s companies provide the research, seed investment and fees the first a U.N. 
agency has ever been allowed to levy associated with securing the required ISA per- 
mits. 


AN INVITATION TO WORLD-CLASS GRAFT? 

Worries about the sorts of decisions U.N. bureaucrats might make that could 
harm American environmental and other equities have only been heightened by re- 
cent press accounts. According to successive investigative reports in the Wall Street 
Journal, there is evidence of systemic corruption and malfeasance on the part of 
senior U.N. personnel — and, in the case of the Secretary General, one of his rel- 
atives — in connection with the Iraq Oil-for-Food programs. The House International 
Relations Committee has announced its intention to investigate this evidence. The 
Senate would be well-advised to conduct its own inquiry. 

At the very least, I would respectfully submit that Senators cannot responsibly 
act on the Law of the Sea Treaty until they can satisfy their constituents that turn- 
ing over to a new U.N. bureaucracy the authority to make decisions about and gen- 
erate revenues from what could be billions of dollars worth of ocean-related com- 
merce will not amount — literally — to a license to steal on an unprecedented scale. 

ERODING AMERICA’S RULE OF LAW 

Even if LOST could somehow be prevented from enabling a massive new U.N. 
kleptocracy, it will likely have a corrupting effect on one of our most cherished prin- 
ciples: the rule of law. 

The rulings of the tribunal set up by the Law of the Sea in Hamburg, Germany 
will, after all, have implications for more than our sovereignty and environment. 
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They could effectively supplant the constitutional arrangements that govern this 
Nation. 

Even without LOST, as Judge Robert Bork has recently noted, U.S. courts have 
begun to inject the decisions of international judges and judicial bodies into domes- 
tic legal proceedings. LOST and its tribunal could accelerate this phenomena, cor- 
roding one of our Republic’s more fundamental principles namely, that American 
laws duly fashioned by Congress and signed by the President form the ambit within 
which U.S. jurisprudence predictably operates. 

DISARMED AGAINST ENVIEO-TEREOEISM? 

Yet another “environmental impact” could arise from limitations the treaty im- 
poses on measures we might take to assure our national security and homeland de- 
fense. If, for instance, foreign vessels operating on the high seas do not fit into one 
of three categories (i.e., they are engaged in piracy, flying no flag or transmitting 
radio broadcasts), LOST would prohibit U.S. Navy or Coast Guard vessels from 
intercepting, searching or seizing them. 

As you know Mr. Chairman, such constraints would preclude President Bush’s 
most important recent counterproliferation measure — the Proliferation Security Ini- 
tiative (PSD. The same would be true, however, if the crew of the foreign ship was 
engaged not in the sort of activity the PSI is meant to interrupt (namely, the covert 
transfer of weapons of mass destruction and/or related equipment), but in the ship- 
ment of heavy crude oil or other toxic materials that could cause an environmental 
disaster were the vessel to be blown up or scuttled in or near our waters. 

IMPEDING RESEARCH ON GLOBAL WARMING? 

Finally, I understand that the Russian government is taking the position that 
U.S. surface vessels may not engage in research concerning global warming — a sub- 
ject I know to be of considerable interest to you, Mr. Chairman and other members 
of this Committee — within the Arctic waters they have declared, pursuant to this 
treaty, to be part of their territorial waters and Exclusive Economic Zone. I am in- 
formed that such data collection could be vital to the President’s efforts and yours 
to understand the true nature, extent and implications of global warming. 

We could, of course, assign this collection task to submerged submarines. The U.S. 
Navy (which officially supports this treaty) is understandably reluctant to do this, 
however, given myriad, competing demands on these vessels’ time at sea. There is 
also the problem that LOST deems submerged transit and collection of intelligence 
(an activity for which the Russians might consider “global warming research” to be 
but a cover) inside territorial waters to be inconsistent with the Treaty’s require- 
ment that foreign vessels conduct themselves in such waters only with “peaceful in- 
tent.” 

In short, our adherence to the Law of the Sea Treaty would legitimate Russia’s 
objections to our research in important areas of the Arctic and complicate our ability 
to perform it there. 


THE BOTTOM LINE 

Unfortunately, considerations like those I have mentioned are only part of what 
makes the Law of the Sea Treaty incompatible with U.S. national interests. I would 
ask that I be permitted to provide for the record several articles that I have recently 
written that amplify on my concerns with respect to LOST’s defects from a national 
security and intelligence perspective. 

Suffice it to say, Mr. Chairman, a number of other Senate committees would be 
very well-advised to emulate your initiative in examining the Law of the Sea Trea- 
ty’s implications for their respective oversight portfolios. While staff of the Senate 
Armed Services Committee have indicated that Chairman Warner intends to hold 
a hearing on this subject next week, the Intelligence, Commerce, Energy, Govern- 
mental Affairs and Finance Committees have yet to evidence any interest in fol- 
lowing suit. 

Given the stakes for the Nation’s equities in the areas for which these panels are 
responsible, a failure to examine the sorts of hard questions I have raised with you 
today is tantamount to a dereliction of duty. I very much hope, Mr. Chairman, that 
your leadership in affording an opportunity for such questions to be posed before 
this important Committee will encourage your counterparts and colleagues also to 
subject the Law of the Sea Treaty to the critical examination it so clearly requires. 

Such reviews will, I am confident, serve further to underscore the points I have 
made here today about the inadvisability of U.S. ratification of the Law of the Sea 
Treaty. I recommend that the full Senate not consider this accord until they are 
completed. I further respectfully suggest that, once the necessary oversight has been 
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performed, Senators vote to reject this clearly defective treaty on national security, 
sovereignty and economic, as well as environmental, grounds. 

Responses by Frank J. Gaffney, Jr. to Additional Questions from 
Senator Inhofe 

Question la. Article 2(3) of the Treaty states “the sovereignty over the territorial 
sea is exercised subject to this Convention and to other rules of international law.” 
What is your interpretation of this provision? 

Response. This particular provision seems likely to be interpreted as subjecting 
even the limited area of supposedly sovereign territorial sea (extending 12 nautical 
miles offshore) to interference by the Law of the Sea regime. On its face, Article 
2 (3) specifically incorporates this area within the jurisdiction of the International 
Tribunal for the Law of the Sea and its subsidiary arbitral tribunals. 

Question lb. Do you think all parties of this Treaty will interpret this provision 
the same? 

Response. Undoubtedly, states parties to the Treaty who wish to constrain U.S. 
freedom of action will interpret this provision — among many others — differently 
than will the United States in the hope of achieving their objective. Non-state ac- 
tors, moreover, will also likely seek to interpret such provisions in a manner at odds 
with the U.S. interpretation and inimical to the Nation’s interests. 

Question Ic. How could this Treaty interfere with the United States’ sovereign ex- 
ercise of freedom of the seas and in what ways will that have an adverse effect on 
national security and the environment? 

Response. The Treaty could be interpreted to place all activities on, under and 
over the world’s oceans — and even those occurring entirely on sovereign territory — 
under the jurisdiction of mandatory, binding dispute settlement mechanisms (the 
Tribunal or arbitral tribunals). Were the United States to become a party to this 
treaty, it would allow sovereign control of such activities to be eroded, if not effec- 
tively taken out of American hands altogether. 

It is particularly worrisome that these tribunals are certain to be politicized and 
will likely prove to have majorities hostile to U.S. interests. They will, consequently, 
lend themselves to being used to curtail activities vital to American security by, for 
example: prohibiting certain intelligence collection activities in territorial waters; 
impeding the interdiction of ships carrying WMD to rogue states and terrorists; and 
compelling the transfer of sensitive, military useful technologies and information. In 
addition, the Law of the Sea’s tribunals and arbitral panels will likely be used to 
impose long-sought environmental regulations on the United States that could not 
be gained through normal diplomatic processes. 

Question 2. What are your thoughts about developing countries having the capa- 
bilities to implement international laws relating to issues of our national security 
as well as regulating the marine environment? 

Response. It is inconsistent with American traditional practice and vital interests 
and most ill-advised for the United States to enter into a multilateral agreement 
that could impinge upon its ability to project power and otherwise to safeguard its 
equities on, under or above the world’s oceans. This Treaty, however, was designed 
by an anti-American majority — one that repeatedly outvoted and outmaneuvered the 
United States in the drafting of the document, to the detriment of American sov- 
ereignty and security. The U.S. should not become party to such an accord. 

Question 3. What are the implications for the U.S. of acceding to the Treaty and 
becoming a member of the International Seabed Authority? 

Response. The International Seabed Authority (ISA) provides a vehicle for forcing 
advanced industrialized states to obtain permission from developing ones before ex- 
tracting certain resources from seabeds under international waters — resources that, 
in the absence of the Treaty, industrialized states or their private companies could 
exploit to the extent permitted by their technology, resources and ingenuity. Put dif- 
ferently, American miners must have the permission of the ISA before they exploit 
the seabed. 

Taken to its logical conclusion, this represents an unprecedented surrender of 
U.S. flexibility and inherent Executive authority to an international organization. 
It is a firm break with the Nation’s entrepreneurial traditions. It also positions the 
ISA as the nascent high seas sovereign. 

The ISA would also indirectly tax Americans by removing profits from the Amer- 
ican business revenue stream for a governmental purpose — namely, to pay its own 
expenses — and for distribution to developing states. The underlying goal of the Trea- 
ty is, of course, to facilitate the transfer of wealth from the industrialized to the de- 
veloping world. This objective is the antithesis of free enterprise. 
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Question 4. Can we predict with some degree of certainty whether the Inter- 
national Seabed Authority and its related tribunal will, over time, accrue any more 
powers than those currently provided to it in the Treaty or which they have already 
exercised? 

Response. This is a point on which supporters and opponents seem to agree — that 
the Treaty will continue to evolve and assume greater authority over time. As stated 
by Treaty proponent Admiral James D. Watkins in testimony before the Senate For- 
eign Relations Committee on 14 October 2003: 

“[T]he foundation that the [Treaty] provides is subject to interpretation and will 
no doubt continue to evolve through time.” 

This observation appears to animate proponents of speedy ratification, who con- 
tend that the U.S. must assume a “seat at the table.” At the very least, this appears 
to be an implicit admission that the majority of states parties is intent on expanding 
the current terms of the treaty to the detriment of America’s interests. Unfortu- 
nately, the same anti-American dynamic that was at work in the negotiation of the 
treaty seems certain to eventuate as the Treaty “evolves” further since the United 
States would likely be no more able to prevent unsatisfactory outcomes in the future 
than it was in the past. 

Question 5. Do the environmental provisions of the Treaty protect or expose the 
high seas and U.S. coastline to environmental threats? 

Response. While some of the Treaty’s provisions are desirable for protection of the 
marine environment, they are certain to be used to expose America to problematic 
pressure from radical environmentalists. As Clinton Secretary of State Warren 
Christopher acknowledged when submitting the Treaty to the Senate in 1994: 

“[T]he Convention is the strongest comprehensive environmental treaty now in ex- 
istence or likely to emerge for quite some time.” 

That reality could enable foreign powers and non-governmental organizations to 
impose on America environmental regulations that the United States has otherwise 
rejected, including, for example, those enshrined in the Kyoto Protocol. The Treaty’s 
courts offer mechanisms for interpreting and enforcing its provisions in ways that 
may prove far more onerous and intrusive than anything contemplated by Kyoto. 

Question 6. Would the Treaty constrain the U.S. from acting unilaterally on the 
high seas in protecting its national interests? 

Response. Were the United States to become a party to the Treaty, it would agree 
to abide by a number of provisions that could constrain the Nation’s ability to act 
unilaterally on the high seas under circumstances short of war. Exemptions claimed 
for “military activities” may not be available in practice if, as seems likely, the 
LOST Tribunal chooses to view such activities through the prism of their environ- 
mental rather than military implications. 

It is instructive that the Proliferation Security Initiative (PSD — a multilateral un- 
dertaking involving a large number of states that are party to the Law of the Sea 
Treaty — is already being constrained by this accord. Since LOST identifies only four 
circumstances under which ships can be stopped on the high seas (piracy, slave-traf- 
ficking, drug-trafficking, and unauthorized broadcasting), a pretext must be found 
which allows PSI operations to claim that one (or more) of those conditions applies. 
If such a pretext cannot be cited, states party are not allowed to intercept and board 
ships in international waters — even if there is strong reason to believe they are in- 
volved in terror or the transfer of weapons of mass destruction. 

Question 7. From a national security perspective, are we better off with or without 
the Treaty? 

Response. From a national security perspective, we are undoubtedly better off not 
being a party to the Law of the Sea Treaty. Our experience over the past twenty- 
three years affirms that the United States has been able to observe those of LOST’s 
provisions as it finds beneficial without having to submit to mandatory dispute reso- 
lution arrangements and other Treaty institutions that would restrict America’s 
freedom of action or sovereignty. 

The United States decision to remain outside LOST has, moreover, seemingly con- 
tributed to date to Treaty organizations remaining relatively modest in size and re- 
fraining from the sort of overreach at our expense that its principal framers had 
in mind. 

Question 8. Does the 1994 Agreement that President Clinton negotiated fix the 
problems in the Treaty that caused President Reagan to reject it? 

Response. Great confusion surrounds President Clinton’s much ballyhooed 1994 
effort to “fix” President Reagan’s concerns about the Treaty. The Clinton effort has 
been misrepresented as an “amendment” or “renegotiation” of the Treaty. Neither 
characterization is correct: The Treaty’s text is exactly the same as it was when 
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President Reagan rejected it. Under the Treaty’s own terms, LOST could not be 
amended until 10 years after it entered into force, i.e., November 2004. 

In fact, what the Clinton Administration effort actually produced in 1994 was a 
second complex treaty, separate and independent of the Treaty, which purports to 
govern how signatories will implement the seabed mining section of the Treaty. The 
1994 Clinton agreement is very narrowly focused. Even if it did modify the under- 
l 3 dng treaty, its “fixes” such as they are would not address wider concerns about the 
Treaty effects on our Navy, our sovereignty and related matters. 

Another problem arises from the fact that nearly 20 percent of the parties that 
ratified the Treaty have not ratified the 1994 Agreement. There is no certainty, for 
example, as to how the Tribunal would interpret a dispute that might arise between 
parties and non-parties to the 1994 accord. 

Question 9. Is there anything you would like to add? 

Response. No. 


Responses by Frank J. Gaffney, Jr. to Additional Questions from 
Senator Murkowski 

Question 1. IMr. Gaffney, you have indicated you don’t believe the 1994 agree- 
ment is binding, while Mr. Turner says it is. Please explain the legal basis for your 
opinion. 

Response. Great confusion surrounds President Clinton’s much ballyhooed 1994 
effort to “fix” President Reagan’s concerns about the Treaty. The Clinton effort has 
been misrepresented as an “amendment” or “renegotiation” of the Treaty. Neither 
characterization is correct: The Treaty’s text is exactly the same as it was when 
President Reagan rejected it. Under the Treaty’s own terms, LOST could not be 
amended until 10 years after it entered into force, i.e., November 2004. 

In fact, what the Clinton Administration effort actually produced in 1994 was a 
second complex treaty, separate and independent of the Treaty, which purports to 
govern how signatories will implement the seabed mining section of the Treaty. The 
1994 Clinton agreement is very narrowly focused. Even if it did modify the under- 
l 3 dng treaty, its “fixes” such as they are would not address wider concerns about the 
Treaty effects on our Navy, our sovereignty and related matters. 

Another problem arises from the fact that nearly 20 percent of the parties that 
ratified the Treaty have not ratified the 1994 Agreement. There is no certainty, for 
example, as to how the Tribunal would interpret a dispute that might arise between 
parties and non-parties to the 1994 accord. 

Question 2. Mr. Gaffney, you expressed concern that the U.S. would not be able 
to continue ts activities under the PSI — to stop and search vessels suspected of 
transporting illegal weapons — if we become a party to the treaty. Yet many of the 
United States’ partners in this effort are already parties to the LOS. How is it that 
they are not in violation of the Convention? Are you saying they are operating ille- 
gally? 

Response. Insofar as the text is concerned, it is a simple fact that the Treaty ex- 
plicitly permits boarding of another vessel on the high seas in only a handful of lim- 
ited circumstances (piracy, slavery, unlicensed broadcasting, no flag). Proliferation 
is not among them. In fact, China recently opposed a United Nations Security Coun- 
cil resolution that even mentioned counter-proliferation and shipping in the same 
document. 

Currently, states party to the Law of the Sea Treaty can only board a suspect ves- 
sel for counter-proliferation or counter-terrorism purposes if they can do so under 
the pretext of conducting a boarding for one of the permitted purposes. For example, 
had the North Korean vessel that delivered Scud missiles to Yemen been flying its 
flag and declared on its manifest the true nature of its cargo, the Spanish Navy 
would have been unable to stop it without violating the Convention. 

Since the United States is not a party to LOST, it is not subject to such limita- 
tions and the prospect that they might be enforced by the Treaty’s Tribunal. We 
should not want to deny ourselves the option to interdict a vessel suspected of dan- 
gerous activities not covered by LOST simply because our partners in PSI find 
themselves unable to do so. 

It is moreover entirely possible that PSI has not yet been challenged under LOST 
because its adversaries hope to first draw the United States into the Treaty. 

I believe the following quotes from an article published in the European Journal 
of International Law, Vol. 7 (1996) No. 3, by Bernard Oxman validate my testimony. 
Professor Oxman was a U.S. negotiator of the Law of the Sea Treaty and twice testi- 
fied in support of its ratification before Senate committees. 
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“[T]hose who wish to realize fully the contributions of the Convention to the rule 
of law will need to exercise restraint and wisdom in at least the immediate future 
lest they complicate the ratification process in one or more states. Politically, this 
suggests caution regarding the organization, composition and budgets of the new in- 
stitutions established by the Convention. Legally, this suggests restraint in specu- 
lating on the meaning of the Convention or on possible differences between the Con- 
vention and customary law.” 

“From the perspective of strengthening the rule of law in international affairs and 
the peaceful resolution of disputes, our primary goal must be to promote compulsory 
arbitration or adjudication wherever it appears plausible for states to accept it.” 

“For those of us for whom strengthening the rule of law is the goal, and global 
ratification of the Convention is the means, it is essential to measure what we say 
in terms of its effect on the goal. Experienced international lawyers know where 
many of the sensitive nerve endings of governments are. Where possible, they 
should try to avoid irritating them.” 

“It is therefore ironic that while one of the most significant contributions of the 
Law of the Sea Convention to the rule of law is its requirement for adjudication or 
arbitration of disputes, the prospects for global ratification of the Convention may 
be placed in jeopardy by litigation in this delicate interim period, particularly with 
or between nonparties, over maritime jurisdictional issues.” 

“I do not dissent from the view that the development of international law benefits 
from more cases and decisions by the Court. My view is simply that, because of its 
compromissory clauses, a globally ratified Convention promises many more cases in 
the future, and that it would be unfortunate if one or two cases during this delicate 
interim period, when so many governments are considering ratification, had the ef- 
fect of prejudicing that promise.” (Emphasis added throughout.) 

Responses by Frank J. Gaffney, Jr. to Additional Questions from 
Senator Jeffords 

Question 1. You stated in your prepared testimony that “[t]he rulings of the tri- 
bunal set up by the Law of the Sea .... could effectively supplant the constitu- 
tional arrangements that govern this Nation.” What is your basis for this assertion? 
Are you aware of any rulings from other international tribunals that have sup- 
planted the United States Constitution? 

Response. Increasingly, the rulings of international courts and even documents 
issued by various international conclaves have begun to influence American juris- 
prudence. Plenty of examples can be found in recent Supreme Court rulings. In At- 
kins V. Virginia (2002), for example, the Court reversed its earlier ruling partly out 
of concern for “the world community.” Similarly, in Lawrence v. Texas (2003), the 
court also reversed itself in part because it was concerned about the European Court 
of Human Rights and the European Convention on Human Rights. And in Roper 
v. Simmons (2005), the court reversed itself yet again in part because of treaties 
the U.S. has never ratified — the U.N. Convention on the Rights of the Child and 
the International Covenant on Civil and Political Rights. Justice Anthony Kennedy, 
writing for the majority, declared that [“the Court must take into account inter- 
national law in interpreting the [Constitution].” 

The American military’s domestic and foreign adversaries in particular clearly 
recognize that such judicial activism can be used as an instrument of asymmetric 
warfare against the generally vastly superior U.S. armed forces. This technique has 
come to be known as “lawfare.” To the extent the United States subjects itself to 
international agreements that contain mandatory dispute resolution mechanisms 
and other court systems, it affords its foes new instruments for waging lawfare 
against us. 

I would also point you to testimony by treaty proponent and Legal Advisor to the 
State Department, William H. Taft, before the Senate Foreign Relations Committee 
on 21 October 2003, in which he acknowledges that the Treaty might present con- 
stitutional complications: 

“[T]he Convention includes simplified procedures for the adoption of entry into 
force of certain Convention amendments and implementation and enforcement 
measures that raise potential constitutional issues.” 

Question 2. You stated in your oral testimony that under the 1982 Convention, 
as modified by the 1994 agreement, “it is our duty to provide the Communist Chi- 
nese advanced technology of a directly military character.” You also asserted in a 
recent Washington Times article (2/24/2004) that the Convention mandates the 
transfer of sensitive technologies. What is your basis for these assertions? Are you 
aware that the Provisions in the 1982 Convention requiring industrialized nations 
to transfer deep seabed mining technology to developing countries (Annex HI, article 
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5) were eliminated by the 1994 Agreement restructuring the Convention’s deep sea- 
bed mining regime? Specifically, have you read Section 5 of the Annex to the 1994 
Agreement, which states that “[t]he provisions of Annex III, article 5, of the Conven- 
tion shall not apply”? 

Response. As noted in response to Senator Inhofe’s Question 8, the Law of the 
Sea Treaty could not be amended until November 2004. Consequently, the 1994 
Agreement represents a separate and parallel accord that did not change the obliga- 
tions parties would assume under the original treaty. 

Interestingly, even if the 1994 Agreement actually had amended some provisions 
of the Treaty’s seriously defective Part XI, it would have left a number of other, 
troublesome commitments untouched. These include, for example: 

• Article 266 mandates that states “cooperate in accordance with their capabili- 
ties to promote actively the development and transfer of marine science and marine 
technology on fair and reasonable terms and conditions” and “endeavor to foster 
favourable economic and legal conditions for the transfer of marine technology.” 

• Article 268 requires states to “promote the acquisition, evaluation and dissemi- 
nation of marine technological knowledge and facilitate access to such information 
and data.” 

• Article 269 calls for states to “establish programmes of technical cooperation for 
the effective transfer of all kinds of marine technology to States which may need 
and request technical assistance.” 

Dispute settlement mechanisms, furthermore, make vulnerable valuable tech- 
nology and information. Article 6 of Annex VII requires that parties to a dispute 
“facilitate the work of the arbitral tribunal and . . . provide it with all relevant doc- 
uments, facilities and information.” It can thus be expected that states parties 
might be tempted to bring the United States before an arbitral tribunal — even with- 
out expectation of a favorable result — in order to obtain sensitive information. 

As noted in response to Senator Inhofe’s Question 8, it is also of concern that 
nearly 20 percent of the parties that ratified the Treaty have not ratified the 1994 
Agreement, and there is no way of knowing how a tribunal would interpret a dis- 
pute between the two. 

Question 3. Your testimony suggests that you believe it is against U.S. interests 
to have an international regime for administering deep seabed mining rights in 
areas beyond the national jurisdiction of any state. Absent such an international re- 
gime, how could U.S. companies that wish to conduct mining in such areas have 
any certainty that their claims to mine sites will be respected by others? 

Response. In ocean areas where there is no recognized sovereign, the U.S. Govern- 
ment could effectively assert its protection over pioneering American companies 
searching for mineral or other resources, an assertion backed by a strong Navy. 

Question 4. The International Seabed Authority has been in existence for nearly 
a decade. What steps has it taken during this period that you believe are contrary 
to U.S. interests? 

Response. While the ISA has been relatively inactive during its first decade of ex- 
istence, U.S. funding and submission to its authority would undoubtedly expand re- 
sult in efforts greatly to expand its organizational footprint, jurisdiction and powers 
in keeping with the vision of LOST’s principal framers, namely that it would serve 
as a means of supplanting national authorities with self-funding supranational 
agencies and, over time, garrote sovereignty. 

Evidence that an ulterior motive has prompted the relative quiescence of LOST- 
spawned organizations to date is supplied in response to Question 6 below. 

Question 5. You asserted in a recent National Review article (2/26/2004) that the 
Convention would give the International Seabed Authority the power to impose pro- 
duction quotas for deep seabed mining and oil production. What is your basis for 
this assertion? Are you aware that the power of the ISA to impose production con- 
trols was eliminated by the 1994 Agreement restructuring the Convention’s deep 
seabed mining regime? 

At the end of the day, it is the Tribunal which will have the last word on what 
the Convention means. Whether the Tribunal will even recognize the 1994 Clinton 
Agreement is an open question, and there is no appeal from Tribunal decisions. 

On the “production controls” point, it must be noted that the mere existence of 
the International Seabed Authority (ISA), its accompan 3 dng regulatory scheme, and 
a U.S. State Department assertion that there can be no valid title to any deep sea- 
bed tract except through the ISA are, in themselves, qualitative production controls 
that will at least limit and possible create actual disincentives to developing and 
exploiting seabed mining technologies. 
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Question 6. You asserted at the hearing “that people have behaved with greater 
circumspection and constraints on what they ultimately would like to see this supra- 
national agency do, so as not to queer the deal on getting the Senate to go along 
with the ratification of this treaty.” Are you suggesting that certain proponents of 
full U.S. participation in the Law of the Sea are engaged in an attempt to mislead 
the U.S. Senate? Who are these “people” to whom you are referring in your state- 
ment? What exactly is it that these “people” would like to see this supranational 
agency do? Please provide any relevant documentation to support your answers. 

Response. I believe the following quotes from an article published in the European 
Journal of International Law, Vol. 7 (1996) No. 3, by Bernard Oxman validate my 
testimony. Professor Oxman was a U.S. negotiator of the Law of the Sea Treaty and 
twice testified in support of its ratification before Senate committees. 

“[T]hose who wish to realize fully the contributions of the Convention to the rule 
of law will need to exercise restraint and wisdom in at least the immediate future 
lest they complicate the ratification process in one or more states. Politically, this 
suggests caution regarding the organization, composition and budgets of the new in- 
stitutions established by the Convention. Legally, this suggests restraint in specu- 
lating on the meaning of the Convention or on possible differences between the Con- 
vention and customary law.” 

“From the perspective of strengthening the rule of law in international affairs and 
the peaceful resolution of disputes, our primary goal must be to promote compulsory 
arbitration or adjudication wherever it appears plausible for states to accept it.” 

“For those of us for whom strengthening the rule of law is the goal, and global 
ratification of the Convention is the means, it is essential to measure what we say 
in terms of its effect on the goal. Experienced international lawyers know where 
many of the sensitive nerve endings of governments are. Where possible, they 
should try to avoid irritating them.” 

“It is therefore ironic that while one of the most significant contributions of the 
Law of the Sea Convention to the rule of law is its requirement for adjudication or 
arbitration of disputes, the prospects for global ratification of the Convention may 
be placed in jeopardy by litigation in this delicate interim period, particularly with 
or between nonparties, over maritime jurisdictional issues.” 

“I do not dissent from the view that the development of international law benefits 
from more cases and decisions by the Court. My view is simply that, because of its 
compromissory clauses, a globally ratified Convention promises many more cases in 
the future, and that it would be unfortunate if one or two cases during this delicate 
interim period, when so many governments are considering ratification, had the ef- 
fect of prejudicing that promise.” (Emphasis added throughout.) 


Statement of Paul Kelly, Senior Vice President, Rowan Companies, Inc., 
Member, U.S. Commission on Ocean Policy 

Mr. Chairman. Thank you for inviting me to testify before your Committee today 
on the important subject of United States accession to the United Nations Law of 
the Sea (LOS) Convention. I am here representing the U.S. Commission on Ocean 
Policy. 

The U.S. Commission on Ocean Policy has taken a strong interest in the inter- 
national implications of ocean policy since the inception of our work. Our 16 Com- 
missioners were appointed by the President — 12 from a list of nominees submitted 
by the leadership of Congress — and represent a broad spectrum of ocean interests. 
The Oceans Act of 2000 (P.L. 106-256) specifically charged our Commission with de- 
veloping recommendations on a range of ocean issues, including recommendations 
for a national ocean policy that “will preserve the role of the United States as a 
leader in ocean and coastal activities.” 

With this charge in mind, the Commission took up the issue of accession to the 
LOS Convention at an early stage. At its second meeting in November, 2001, the 
Commissioners heard testimony from Members of Congress, Federal agencies, trade 
associations, conservation organizations, the scientific community and coastal states. 
We heard compelling testimony from many diverse perspectives all in support of 
ratification of the LOS Convention. After reviewing these statements and related in- 
formation, our Commissioners unanimously passed a resolution in support of United 
States accession to the LOS Convention. The fact that this resolution was our Com- 
mission’s first policy pronouncement speaks to the real sense of urgency and impor- 
tance attached to this issue by my colleagues on the Commission. 

The Commission’s resolution was forwarded to the President, Members of Con- 
gress, the Secretaries of State and Defense, and to other interested parties. I have 
attached a copy of our resolution for the record. The responses we received have 
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been very positive. Secretary of State Colin Powell wrote that he “shared our views 
on the importance of the Convention,” and Admiral Vern Clark, Chief of Naval Op- 
erations, stated that he “strongly believe[d] that acceding to this Convention will 
benefit the United States by advancing our national security interests and ensuring 
our continued leadership in the development and interpretation of the law of the 
sea.” 

Ensuing hearings, and the additional information we have gathered, have served 
to reinforce our conviction that ratification of the LOS Convention is very much in 
our national interest. I would like to share with you some of the reasons that our 
Commissioners have unanimously adopted this view of the Convention. 

• The LOS Convention was described by those who appeared before the Ocean 
Commission as the “foundation of public order of the oceans” and as the “over- 
arching framework governing rights and obligations in the oceans.” The United 
States was involved in all aspects of the development of the Convention, including 
reshaping the seabed mining provisions in the early 1990’s. As a consequence, the 
Convention contains many provisions favorable to U.S. interests. The oceans provide 
vital food and energy supplies, facilitate waterborne commerce, and create valuable 
recreational opportunities. It is in America’s interest to work with the international 
community to preserve the productivity and health of the oceans and to secure co- 
operation among nations everywhere in managing marine assets wisely. 

• The Convention is subject to interpretation and will no doubt continue to evolve 
through time. The United States needs to be an active leader in this process, work- 
ing to preserve the carefully crafted balance of interests that we were instrumental 
in developing, and pla3dng a leadership role in the evolution of ocean law and policy. 
Acceding to the Convention will allow us to fully and effectively fulfill that leader- 
ship role, and will enhance United States economic, environmental and security in- 
terests. 

There are a series of issues currently being considered by parties to the Conven- 
tion which could have tremendous economic implications for the United States. Of 
particular interest is the work of the Convention’s Commission on the Limits of the 
Continental Shelf, which is charged with reviewing claims and making rec- 
ommendations on the outer limits of the Continental Shelf. This determination will 
in turn be used to establish the extent of coastal state jurisdiction over Continental 
Shelf resources. There are several reasons why direct U.S. participation in this proc- 
ess would be beneficial, namely: 

• The LOS Convention sets up the ground rules by which coastal nations may as- 
sert jurisdiction over exploration and exploitation of natural resources beyond 200 
miles to the outer edge of the continental margin. This is particularly important to 
the United States, which is one of only a few nations in the world with broad conti- 
nental margins. 

• The continental margins beyond the United States’ Exclusive Economic Zone 
(EEZ) are rich not only in oil and natural gas, but also appear to contain large con- 
centrations of gas hydrates, which may represent an important potential energy 
source for the future. 

The work of the Continental Shelf Commission is now at a critical stage. The Rus- 
sians have submitted a claim in the Arctic and have received comments on their 
claim from the Commission. Other States are preparing their submissions, which 
are due in 2009 or within 10 years of a State’s becoming a party, whichever is later. 
Considering the technical work to be done in order to delineate our own shelf, 10 
years is a short time horizon. The Continental Shelf Commission’s action on these 
submissions will directly impact U.S. jurisdictional interests, particularly in the Arc- 
tic. If we do not become a party to the LOS Convention, we are in danger of having 
the world leave us behind on issues of continental shelf delimitation because we will 
continue to be ineligible to participate in the selection of members of the Commis- 
sion or nominate U.S. citizens for election to that body. 

We need to conduct extensive multi-beam sonar mapping of the U.S. continental 
shelf, where substantial resources (including hydrocarbons, minerals and sedentary 
species) could become available under the LOS Convention provisions concerning ex- 
tensions of the continental shelf. If the United States accedes to the Convention, it 
would be able to present evidence to the Continental Shelf Commission on the Lim- 
its of the Continental Shelf in support of U.S. jurisdictional claims to its continental 
shelf. The University of New Hampshire’s Center for Coastal and Ocean Mapping/ 
Joint Hydrographic Center, in conjunction with NOAA and USGS, has already iden- 
tified regions in U.S. waters where the continental shelf is likely to extend beyond 
200 nautical miles and is developing strategies for surveying these areas. Bathy- 
metric and seismic data will be required to establish and meet a range of other envi- 
ronmental, geologic, engineering and resource needs. 
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• Acceding to the LOS Convention will also allow the United States to play an 
active leadership role in a host of other issues of economic importance. As a party 
to the Convention, the U.S. can participate fully in International Seabed Authority 
efforts to develop rules and practices that will govern future commercial activities 
on the deep seabed. Currently, the U.S. is relegated to observer status. In 1994 an 
agreement was reached addressing U.S. concerns on implementing the deep seabed 
mining provisions of the Convention, after which the Administration sent the treaty 
to the Senate for advice and consent. As a party to the Convention, the United 
States will be in a much stronger position to ensure the preservation of the balance 
between coastal state authority and freedom of navigation. The United States, 
whose international trade and economic health relies so heavily on maritime com- 
merce, cannot afford to remain on the sidelines while parties to the LOS Convention 
make decisions that directly impact navigational rights and maritime commerce. 

Further, the LOS Convention provides a comprehensive framework for protection 
of the marine environment. The Convention includes articles mandating global and 
regional cooperation, technical assistance, monitoring and environmental assess- 
ment, and establishing a comprehensive enforcement regime. The Convention spe- 
cifically addresses pollution from a variety of sources, including land-based pollu- 
tion, ocean dumping, vessel and atmospheric pollution, and pollution from offshore 
activities. The principles, rights and obligations outlined in this framework are the 
foundation on which more specific international environmental agreements are 
based. 

The United States is party to many international agreements including conven- 
tions pertaining to vessel safety, environmental protection and fisheries manage- 
ment which are based directly on the LOS framework. Those United States rep- 
resentatives who participate in the negotiation of these agreements, such as the 
U.S. Coast Guard, are among the strongest advocates for accession to the LOS Con- 
vention. In testimony before our Commission, then-Commandant Admiral James 
Loy, and more recently the current Commandant, Admiral Thomas Collins, both 
strongly supported United States accession to the LOS Convention. 

The Coast Guard, which has played a lead role in developing international agree- 
ments on maritime safety, security and environmental protection at the Inter- 
national Maritime Organization (IMO), and also participates in fisheries negotia- 
tions, told our Commission that: “[A] failure to accede to the Convention materially 
detracts from United States credibility when we seek to advance our various ocean 
interests based upon Convention principles. Also, as a non-party, we risk losing our 
ability to influence international oceans policy by leaving important questions of im- 
plementation and interpretation to others who may not share our views.” 

From a security perspective, the LOS Convention provides a balance of interests 
that protect freedom of navigation and overflight in support of United States’ na- 
tional security objectives. The provisions were carefully crafted during negotiations 
of the LOS Convention, and reflect the substantial input that the United States had 
in their development. In particular, the Convention provides core navigational rights 
through foreign territorial seas, international straits and archipelagic waters, and 
preserves critical high seas freedoms of navigation and overflight seaward of the ter- 
ritorial sea, including in the EEZ. The navigational freedoms guaranteed by the 
Convention allow timely movement by sea of U.S. forces throughout the world, and 
provide recognized navigational routes which can be used to expeditiously transport 
U.S. military cargo 95 percent of which moves by ship. 

The Convention’s law enforcement provisions establish a regime that has proven 
to be effective in furthering international efforts to combat the flow of illegal drugs 
and aliens by vessel — efforts which directly impact our nation’s security. The Con- 
vention establishes the rights and obligations of flag states, port states, and coastal 
states with respect to oversight of vessel activities, and provides an enforcement 
framework to expeditiously address emerging maritime security threats. 

There are many other examples of benefits that would be derived from U.S. acces- 
sion to the LOS Convention. For example, the U.S. research fleet frequently suffers 
costly delays in ship scheduling when other nations fail to respond in a timely man- 
ner to our research requests. Currently, we are not in a position to rely on articles 
in the Convention that address this issue, such as the “Implied Consent” article (Ar- 
ticle 252) that allows research to proceed within 6 months if no reply to the request 
has been received, and other provisions that outline acceptable reasons for refusal 
of a research request. Also, as a party to the Convention, the U.S. could participate 
in the member selection process, including nominating our own representatives, for 
the International Law of the Sea Tribunal, as well as the Continental Shelf Com- 
mission and the various organs of the International Seabed Authority. 

U.S. accession to the LOS Convention has received bipartisan support from past 
and current Administrations. On November 27, 2001, Ambassador Sichan Siv, U.S. 
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representative on the United Nations Economic and Social Council, in his statement 
in the General Assembly on Oceans and Law of the Sea, said: “Because the rules 
of the Convention meet U.S. national security, economic and environmental inter- 
ests, I am pleased to inform you that the Administration of President George W. 
Bush supports accession of the United States to the [LOS] Convention.” More re- 
cently the G-8 Summit held in June, 2003, produced a G-8 Action Plan for Marine 
Environment and Tanker Safety which stated: “Specifically, we commit to: [1.1] The 
ratification or acceding to and implementation of the United Nations Convention on 
the Law of the Sea, which provides the overall legal framework for oceans.” 

The input received by the U.S. Commission on Ocean Policy reflects a broad con- 
sensus among many diverse groups in favor of ratification of the LOS Convention. 
145 nations are now party to the Convention. There are many important decisions 
being made right now within the framework of the Convention which will impact 
the future of the public order of the oceans and directly impact U.S. interests. Until 
we are a party to the Convention, we cannot participate directly in the many bodies 
established under the Convention that are making decisions critical to our interests. 

While we remain outside the Convention, we lack the credibility and position we 
need to influence the evolution of ocean law and policy. That law and policy is evolv- 
ing as the provisions of the Convention are interpreted and implemented. It is inter- 
esting to note, in this regard, that the Convention will be open for amendment for 
the first time beginning in 2004. The Ocean Commission was directed by our ena- 
bling legislation to make recommendations to preserve the role of the United States 
as a leader in ocean activities. We cannot be a leader while remaining outside of 
the process that provides the framework for the future of ocean activities. For this 
reason, I renew our Commission’s unanimous call for United States accession to the 
United Nations Law of the Sea Convention. 

Thank you, Mr. Chairman. I stand ready to answer any questions that the Com- 
mittee may have. 


Responses by Paul Kelly to Additional Questions from Senator Inhofe 

Question la. Article 2(3) of the Treaty states “the sovereignty over the territorial 
sea is exercised subject to this Convention and to other rules of international law.” 
What is your interpretation of this provision? 

Response. My interpretation of this provision is that a coastal state, when exer- 
cising sovereignty over its territorial sea, must do so consistent with other provi- 
sions of the Law of the Sea Convention and with other rules of international law. 

Question lb. Do you think all parties of this Treaty will interpret this provision 
the same? 

Response. Article 2(3) reflects existing international law and practice. Article 2(3) 
is very similar to article 1(2) of the 1958 Convention on the Territorial Sea and Con- 
tiguous Zone, which requires parties to exercise sovereignty in their territorial sea 
“subject to the provisions of these articles and to other rules of international law.” 
The United States is already a party to the 1958 convention. There is every reason 
to believe that parties to the Law of the Sea Convention will share a common inter- 
pretation of the provision’s meaning. 

Question Ic. How could this Treaty interfere with the United States’ sovereign ex- 
ercise of freedom of the seas and in what ways will that have an adverse effect on 
national security and the environment? 

Response. The Law of the Sea Convention enhances the ability of the United 
States to defend essential national security and environmental interests. The Con- 
vention contains important provisions which were not included in earlier conven- 
tions, including articles which enhance freedom of navigation by providing rights of 
passage through straits and archipelagoes. These rights are critical to our military 
mobility and our national security interests. They facilitate maritime commerce, in- 
cluding transport of oil, vital to United States economic interests and energy secu- 
rity. The Convention also provides a framework for regional and international co- 
operation in protecting and preserving the marine environment. The Ocean Com- 
mission received input from a broad range of interests, including the Chief of Naval 
Operations and leading representatives from maritime transportation and offshore 
energy industries, all of whom strongly supported accession to the Convention as in 
the best interests of the United States. 

Question 2. Do you believe it is in the best interest of the United States to vest 
control of seabed mining operations in countries which lack the necessary tech- 
nology and capital to conduct such operations themselves? 
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Response. In my view, changes made to the seabed mining provisions have fully 
addressed earlier U.S. concerns, including concerns about the process for developing 
and implementing the seabed mining regime. In 1994, Part XI of the Convention 
dealing with deep seabed mining was successfully modified, consistent with free- 
market principles, to address all of the concerns previously identified by President 
Reagan and Congress. As a result of these legally binding changes, the United 
States is now guaranteed a permanent seat on the International Seabed Authority 
Council, the executive body that has primary responsibility for administering the 
deep seabed mining regime. The United States is also guaranteed a seat for the 
foreseeable future on the new Finance Committee, which has jurisdiction over finan- 
cial and budgetary matters. The revised decisionmaking process requires consensus 
and therefore effectively gives the United States a veto over, among other things, 
all amendments to the deep seabed mining regime, adoption of rules and regula- 
tions, and budgetary and financial matters. Other substantive decisions are made 
under a “chambered” voting arrangement that allows the United States and just two 
other industrialized nations acting in concert to block a decision. 

In presentations before the Commission on Ocean Policy, U.S. offshore industry 
representatives urged “immediate” Senate approval of the Convention, citing con- 
cerns about our ability to protect U.S. industry interests if we remain a non-party. 
The Ocean Commission agrees that the United States should become a party imme- 
diately and take advantage of the leadership opportunities, and the ability to shape 
future policies, presented by the modifications to Part XI. 

Question 3. Do you believe that by acceding to the Treaty the United States would 
gain an adequately effective bargaining position to protect its current and future na- 
tional policies and interests relating to national defense, seabed mining and environ- 
mental protection? Please explain in detail. 

Response. On 14 November, 2001, the U.S. Commission on Ocean Policy unani- 
mously adopted a resolution recommending that the United States immediately ac- 
cede to the Law of the Sea Convention. This recommendation was based both on 
the powerful testimony in support of the Convention from a broad range of wit- 
nesses, and on the conviction that “there are compelling national security, jurisdic- 
tional, environmental, and economic interests” for U.S. accession. 

Regarding national defense, the Convention codifies and strengthens freedoms of 
navigation and overflight essential to U.S. military mobility. The Navy and Coast 
Guard have testified that joining the Convention will strengthen our ability to de- 
fend these and other important maritime rights, and enhance our national and 
homeland security efforts. 

Regarding seabed mining, the 1994 modifications to the deep seabed mining re- 
gime give the United States powerful means to protect U.S. interests, including a 
permanent seat on the ISA Council and veto power over amendments to the regime. 
The Convention also provides mechanisms to afford legal certainty for continental 
shelf claims, thereby providing U.S. industries with the certainty and “security of 
tenure” needed for capital-intensive deep-water projects offshore of the United 
States and around the world. 

Regarding environmental protection, the Convention is carefully crafted to bal- 
ance U.S. interests in protecting and preserving our marine environment with other 
important interests, such as freedom of navigation. 

The United States can most effectively enhance our bargaining position and pro- 
tect our current and future policies and interests by joining the other 148 nations 
that are party to the Convention. We cannot be as effective while we remain outside 
the convention that provides the framework for the future of ocean activities. 

Question 4. What are your thoughts about developing countries having the capa- 
bilities to implement international laws relating to issues of our national security 
as well as regulating the marine environment? 

Response. From my perspective as a member of the Ocean Commission and a rep- 
resentative of the ocean industry, the United States can best protect its interests 
through support for the rule of law on the oceans. A legal framework for ocean ac- 
tivities provides enhanced stability and certainty in support of U.S. national secu- 
rity interests, economic investment, and cooperation on marine environmental 
issues. A widely accepted legal framework also provides the best mechanism to 
counter actions taken by developed or developing countries that are inconsistent 
with that framework and detrimental to U.S. national security or environmental in- 
terests. 

The Law of the Sea Convention was described by those who appeared before the 
Ocean Commission as the “foundation of public order of the oceans” and as the 
“overarching framework governing rights and obligations in the oceans.” All those 
who testified before our Commission, including representatives from the Depart- 
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ment of Defense, industry and environmental groups, stated that we would be in 
a better position to protect U.S. interests and rights under international law by join- 
ing with the other 148 nations that are party to the Convention. This would be the 
case whether we were dealing with issues that impact our national security, such 
as excessive maritime claims that purport to abridge our freedom of navigation, or 
with actions that threaten the marine environment. 

Question 5. Can we predict with some degree of certainty whether the Inter- 
national Seabed Authority and its related tribunal will, over time, accrue any more 
powers than those currently provided to it in the Treaty or which they have already 
exercised? 

Response. Under the terms of the Convention, the authority of the ISA is limited 
to administering the exploration and exploitation of minerals in areas of deep sea- 
bed beyond national jurisdiction, generally 200 miles from shore. The ISA has no 
other role and no general regulatory authority over other ocean uses, including free- 
dom of navigation. Under the 1994 modifications to Part XI of the Convention, the 
United States is guaranteed a seat on the ISA Council in perpetuity if it becomes 
a party to the Convention. Decisions on approval of amendments to the Convention’s 
seabed mining provisions must be made by consensus, and are therefore in effect 
subject to a U.S. veto. These provisions would apply to efforts to alter or enhance 
ISA authority over time. The adoption of rules and regulations implementing the 
seabed mining regime are also subject to consensus and a U.S. veto. Other sub- 
stantive decisions of the Council are made under a voting arrangement that allows 
the United States and just two other industrialized nations acting in concert to 
block a decision. However, the United States can only take advantage of these provi- 
sions if it becomes a party to the Convention. 

Question 6. Despite the clear requirements in Articles 208 and 210 of the Treaty 
which specify that related national laws must be “no less effective” than inter- 
national rules, standards and recommended practices and procedures, the Com- 
mittee received testimony to the effect that the United States would not be required 
to change any of its environmental laws to be in compliance with the Treaty. Are 
you certain that the Treaty could not be used to impose restrictions or requirements 
on the United States to limit or expand current or future U.S. laws and policies? 

Response. Article 208 concerns pollution arising from seabed activities under na- 
tional jurisdiction. There are no applicable international standards regarding these 
activities. The United States, however, has a substantial body of domestic law in 
place to protect our marine environment from possible pollution related to offshore 
activities under U.S. national jurisdiction. Article 210 concerns pollution from 
dumping. The United States is a party to the 1972 London Dumping Convention, 
which contains requirements for ocean dumping. 

As evidenced by the 1994 modifications to the deep seabed mining regime, the 
international community is willing to make significant accommodations to encour- 
age U.S. participation in international maritime regimes. The U.S. is already a rec- 
ognized leader at the International Maritime Organization in developing more effec- 
tive international measures to combat pollution from ships. Development of new 
international marine pollution standards for seabed activities within national juris- 
diction or ocean dumping would be very unlikely to be achieved without direct U.S. 
participation and approval. 

Question 7. Article 212 of the Treaty requires States to adopt laws and reflations 
for pollution from the atmosphere. How would the United States domestic policy 
need to be changed or altered to comply with the international laws, regulations, 
and recommended practices to address these concerns? And does this mean that 
other countries can use this provision to force the United States to regulate CO 2 ? 

Response. Article 212 does not require the United States to comply with inter- 
national laws, regulations, or standards. Article 212 only requires states to adopt 
laws and regulations to prevent, reduce and control pollution of the marine environ- 
ment from or through the atmosphere. The United States currently addresses these 
issues through the Clean Air Act. Other countries could not use the provisions of 
the Convention to force the United States to regulate carbon dioxide. 


Response by Paul Kelly to Additional Question from Senator Murkowski 

Question. Mr. Kelly, you heard me ask Mr. Leitner about his suggestion that the 
U.S. authorize civilian vessels to sail as privateers, and his response that he viewed 
that both as legal and as an extension of the U.S. legal system, inasmuch as vessels 
seized by privateers could be sold to benefit the victims of terrorism. I recognize that 
you are here on behalf of the U.S. Oceans Commission, but you have in the past 
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spoken as an expert for such groups as the American Petroleum Institute and the 
National Ocean Industries Association. As an expert, can you identify any 
vulnerabilities that might result to the U.S. international maritime industry from 
such an approach? 

Response. The maritime industry has long supported U.S. efforts to develop the 
rule of law in ocean activities. A predictable legal regime provides the stability and 
certainty needed for capital intensive investments in offshore projects. Many of the 
provisions of the Law of the Sea Convention, such as those that delineate Exclusive 
Economic Zones and assist in delineation of Continental Shelf boundaries, further 
industry interests by creating a more predictable investment environment. The Con- 
vention creates a more attractive business climate by providing means for peaceful 
dispute resolution. The maritime industry also relies on the Convention’s guaran- 
tees of navigational freedom essential to global commerce and U.S. economic secu- 
rity. 

The sanctioning of privateers would introduce uncertainties and instability that 
run directly counter to ocean industry interests. This practice would certainly create 
additional risk for those considering investment in ocean industries, including a 
greatly increased potential for violence and conflict on the oceans. If other countries 
were to follow suit, the assets of U.S. ocean industries could potentially be seized 
and detained by privateers for whatever reasons they or their sponsors deemed ap- 
propriate, and freedoms of navigation jeopardized. 

Authorizing privateers, aside from questions as to its legality, would be extremely 
harmful to U.S. interests in furthering the rule of law and the peaceful resolution 
of disputes around the globe. The use of privateers is also directly contrary to U.S. 
ocean industry interests. I would strongly recommend against further consideration 
of this idea. 


Response by Paul Kelly to Additional Question from Senator Jeffords 

Question. Critics of the Law of the Sea have argued that it is against U.S. inter- 
ests to have an international regime for administering deep seabed mining rights 
in areas beyond the national jurisdiction of any state. Absent such an international 
regime, how could U.S. companies that wish to conduct mining in such areas have 
any certainty that their claims to mine sites will be respected by others? 

The International seabed Authority has been in existence for nearly a decade. Do 
you know of any steps it has taken during this period that are contrary to U.S. in- 
terests? 

Would you state once more for the record why the oil and gas industry supports 
full U.S. participation in the Law of the Sea? Does such support extend across dif- 
ferent segments of the industry? 

Response. Absent an international regime, U.S. companies can not be certain that 
their claims to mine sites beyond the jurisdiction of any state will be respected by 
others. Working within the international deep seabed regime provides the certainty 
needed to ensure the security of tenure critical to capital-intensive, deep seabed 
mining. 

I am not aware of actions taken by the ISA that are unfavorable to U.S. interests. 
On the contrary, the 1994 amendments to the deep seabed regime, in addition to 
giving the U.S. veto power over major decisions within the ISA, also recognize the 
seabed mine claims established on the basis of exploration already conducted by 
U.S. companies and provides assured access for any future qualified U.S. miners. 
However, the United States needs to become a party to the Convention to take ad- 
vantage of these provisions and exert its leadership in implementing the deep sea- 
bed mining regime. 

The offshore oil and gas industry supports the Convention for a variety of reasons. 
The Convention secures each coastal nation’s rights to the living and non-living re- 
sources within the 200 mile EEZ, and broadens the definition of continental shelf 
in a way that favors the United States, one of the few nations with broad conti- 
nental margins. The Convention establishes objective criteria for delineating the 
outer limits of the continental shelf, and provides a forum for dealing with potential 
disputes and other issues. As in the case of deep seabed mining, this provides addi- 
tional certainty and security for investment in costly deep-water oil and natural gas 
development projects. Given the significant resource potential of the U.S. conti- 
nental shelf, as well as U.S. companies’ exploration interests in waters subject to 
foreign jurisdiction, the Convention clearly serves national energy security interests. 
The Convention also protects navigational rights and freedoms essential to the ex- 
traction and delivery of petroleum and petroleum products. 
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Support for the Convention extends throughout all segments of the offshore en- 
ergy industry, ranging from production to drilling, engineering to marine and air 
transport, offshore construction to equipment manufacture and supply, and tele- 
communications to finance and insurance. 


Statement of Peter Leitnee, Author 

Mr. Chairman, members of the Committee, I would like to thank you for pro- 
viding me the opportunity to testify before you today concerning the dangerous mo- 
mentum to ratify the United Nations Convention on the Law of the Sea. This seri- 
ously flawed document was rightly rejected by President Reagan as it embodies a 
wide range of precedents, obligations, and restrictions that are deleterious to Amer- 
ican national and economic security interests. Indeed, the Treaty and its many 
precedent setting provisions is a direct assault on the sovereignty of the United 
States and the supremacy of the Nation State as the primary actor in world affairs. 

I am appearing before you today as a private citizen and author. Although I am 
a Senior Strategic Trade Advisor in the Office of the Secretary of Defense my views 
and statements are my own and do not represent the views of the Department or 
the U.S. Government. I have also submitted to the Committee additional supple- 
mentary material regarding this complex and wide-ranging Treaty having been as- 
sured that it will be published as part of the record of this hearing. 

Before I begin I would like to explain my bona fides. I became involved in Law 
of the Sea issues first as a student in 1973 and I have pursued the topic ever since. 
My first master’s thesis was entitled: The Future of the Nation State (1976) an anal- 
ysis of threats to sovereignty posed by the direction the Treaty was beginning to 
take as well as the rise of multinational corporations. The second thesis was enti- 
tled: The Impact of Manganese Nodule Exploitation Upon Less Developed Mineral 
Exporting Nations. This economic & engineering analysis was well received as a 
scene-setter for the struggles that were to come. The third thesis was a quantitative 
analysis entitled: Determinants of National Claims to Territorial Seas. This collec- 
tion of analytical approaches to the Law of the Sea Treaty and its impacts landed 
me a job with the tJ.S. General Accounting Office where I was hired to be their ex- 
pert on the treaty. 

In 1976 GAO was requested by several Committee Chairmen to independently re- 
port on the status of negotiations as they were deeply distrustful of the official dele- 
gation reports authored by the State Department. As a result, I attended many of 
the negotiating sessions in New York and Geneva as an observer attached to the 
US delegation. I joined the U.S. delegation in 1977 and reported regularly to Con- 
gress on the state of negotiations through 1982. I was present in New York when 
the Reagan Administration’s good faith attempt to make the Treaty acceptable was 
roundly rejected by a coalition of Developing and Communist nations. 

Since that time I have closely tracked the accession process and the development 
of the International Seabed Authority. Having long since left the General Account- 
ing Office and transferred to the Department of Defense I became deeply involved 
in the Export Licensing process. In this capacity I was assigned a case whereby the 
People’s Republic of China was using their status as a so-called “pioneer investor” 
in ocean mining to justify the acquisition of strategic/export-controlled technology 
under the guise of prospecting for manganese nodules in the mid-Pacific. Unfortu- 
nately, the level of technology they were attempting to acquire greatly exceeded the 
level of capability that either the United States or our industrialized allied used in 
undertaking such work. The quality of the side-scanning sonar, deep-ocean bathy- 
metric equipment, cameras, lights, remotely operated vehicles, and associated sub- 
mersible technology provided them the capability to locate, reach, and destroy, or 
salvage early warning and intelligence sensors vital to our national security. Addi- 
tionally, such technology also imparted an offensive capability to our chief potential 
military adversary by enabling them to map any portion of the ocean or continental 
shelves to determine submarine routing schemes or underwater bastions where mis- 
sile-launching or intelligence gathering submarines may operate undetected just off 
the U.S. coast. 

The ultimate nightmare would be a close-in submarine launched cruise missile at- 
tack upon the continental U.S. to which we are completely vulnerable and defense- 
less. I fought a long and lonely battle to prevent the Chinese from acquiring this 
technology but the zealous advocates of the treaty in several government agencies 
saw to it that the technology was provided to the PRC so as not to undermine the 
“spirit of the treaty.” This experience prompted me to write the book: Reforming the 
Law of the Sea Treaty: Opportunities Missed, Precedents Set, and U.S. Sovereignty 
Threatened. This volume is an analysis of the Treaty, the placebo 1994 Agreement, 
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and the military, political and technological implications arising from them. I fol- 
lowed this publication with an article in World Affairs entitled: “A Bad Treaty Re- 
turns: The Case Against the Law of the Sea Treaty.” 

The specific issue before this Committee today concerns the environmental as- 
pects of the Treaty and whether they are in the U.S. national interest. While the 
Treaty represents an attempt to locate in one place many pre-existing environ- 
mental agreements it is also an attempt to codify traditional State practice. While 
the environmental provisions were largely viewed as being among the less obnoxious 
aspects of the Treaty it was largely because they do very little to advance the envi- 
ronmental protections aside from setting a symbolic and dangerous precedent by 
creating a supranational regulatory and taxing organization with its own judicial 
process and unconstrained enforcement potential. The creation of yet another Inter- 
national Court where the United States or our citizens can be dragged before politi- 
cally motivated foreign jurists to adjudicate and set penalties is not a pleasant pros- 
pect. 

But even more importantly, the Treaty and its environmental provisions and the 
context they were negotiated in are relics of an earlier era — an era where environ- 
mental damage was presumed to be accidental or incidental to economic activity. 
The current post-9/11 era, however, is defined by the non-conventional use of all 
tools available to a non-state or state-sponsored terrorist, or proxy warrior, to create 
a weapon of mass destruction. The very environment we cherish and this Committee 
seeks to protect and preserve is a likely battleground in this new era. The presump- 
tions that underlie the environmental provisions of the Law of the Sea Treaty and 
other key elements of the document are woefully inadequate to meet the threats fac- 
ing the United States in this very dangerous unconventional post-9/11 world. 

We have ample evidence of terrorists targeting maritime commerce as a means 
of waging their worldwide attacks. A critical aspect of their planning is to cause as 
much environmental degradation as is possible. For terrorists with limited means 
or desire to engage in, or sustain, combat operations this is a lucrative area for 
them to attack the West. This method of fighting turns traditional Western war 
fighting doctrine based upon limiting collateral damage as much as humanly pos- 
sible — on its head. Terrorists and their State Sponsors have high regard for the en- 
vironment but, unfortunately, they see it as a “force multiplier” not as a treasure 
to be preserved. Recall the oil well fires in Kuwait set by Saddam’s retreating 
troops. Hideous environmental and health effects resulted from intentionally using 
the natural resources as a weapon. Recall the terrorist attack on the French on 
tanker Limburg (October 10, 2002) carrying 158,000 tons of crude oil where the goal 
was to generate as large an oil spill as possible. 

Imagine if you will, the scuttling of a Supertanker off our coast and the inten- 
tional, again think of the word intentional, release of millions of gallons of petro- 
leum products into the water column. If done on the Grand Banks it would destroy 
some of the world’s most productive fisheries for generations. If done near a coastal 
nuclear power plant it can cause irreversible damage, or at a minimum, force it to 
shut down for years as its coolant is dependent upon clean coastal waters. Fears 
that a terrorist operation may use a ship to spread an air-borne pathogen or toxin 
such as Anthrax along our densely populated coastline are very real. So too is the 
possibility of utilizing an LNG tanker as an enormous Fuel Air Explosive. The sev- 
eral instances of Container Ships being used to mount terror attacks, such as the 
suicide bombings in Israel last week is a great cause for alarm. Recalling the exten- 
sive damage Texas City, Texas and Halifeix, Nova Scotia were subjected to as a re- 
sult of vessel-borne accidents should never be far from our minds. 

The point of all this is that the environmental provisions of the Law of the Sea 
Treaty are inadequate to address the most likely and potentially most devastating, 
environmental threats facing the United States today. Of course, the environmental 
provisions are also closely coupled with the navigation and high seas articles found 
elsewhere in the Treaty — they are, in fact, inseparable. These treaty provisions af- 
ford a measure of immunity and freedom of access to our coastlines that, in the cur- 
rent era, are inimical to our national interests and the health and safety of the 
American public. While I am not advocating a draconian reversal of hundreds of 
years of traditional state practices I am stating that we are better off, as a Nation, 
relying on the ambiguities of constantly evolving traditional practice than binding 
ourselves to a formal treaty that will severely constrain our ability to protect our 
population from devastating attack. 

The United States should take the lead in developing new practices on the oceans 
that will at once facilitate commerce and peacetime deployment of warships but also 
protect our shores from the terrorist scourge. The President’s Proliferation Security 
Initiative is an example of such modern and creative thinking. This US-led multi- 
national program of high seas interdiction and vessel boarding is barred by the Law 
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of the Sea Treaty yet it is our overriding national security interest to execute. Ratifi- 
cation of the Treaty would effectively gut our ability to intercept the vessels of ter- 
rorists or hostile foreign governments even if they were transporting nuclear weap- 
ons. We must ensure that we not binding the government of the United States to 
a legal regime that makes us more vulnerable and trades the lives of our innocent 
citizens for the sake of participating in yet another unnecessary Treaty. 

While some may offer hormone-driven arguments that the United States will pur- 
sue its interests without regard for Treaty constraints history and actual practice 
show us that our legal community will over time strangle out unilateral actions in 
the interest of protecting our decisionmakers from exposure to lawsuits or charges 
in an international court. 

Additionally, I would suggest that the U.S. may be well served by resurrecting 
the historic use of Letters of Marque in both the war on Terrorism and the protec- 
tion of our coastal environment. It is obvious that the Federal Government is facing 
many simultaneous missions that take precedence over traditional offshore environ- 
mental protection activities. This necessary overextension, arising from the war on 
terror, results in shortages of vessels and crews required for environmental patrols. 
Letters of Marque, last used during the War of 1812, effectively enabled privateers 
to destroy the Barbary Pirates and is a concept whose time has come, again! Amer- 
ican Fishermen and merchant seamen idled by quotas, regulation, and predatory 
foreign competition can be mobilized to patrol the marine environment. They can 
also be authorized to seize terrorist assets and provide material assistance to the 
families of Americans victimized by terrorism awarded punitive damages by US 
courts. Such modern-day Privateers would be legally deputized to act as agents of 
the US Courts, the President, Congress, or State Governors to protect the environ- 
ment or fight terrorism by depriving terrorists of their economic assets. 

Finally, I urge all Senators and Committee Chairmen to exercise their inherent 
oversight rights and responsibilities and fully vet this Treaty for its manifold im- 
pacts upon the United States. The Treaty contains teixation, legal, borrowing, nat- 
ural resource, military, and intelligence issues that need to be explored in depth by 
the Finance, Judiciary, Interior, Armed Services, and Intelligence Committees. In 
addition, I would further a mandatory review by Homeland Security and law en- 
forcement interests. 

The most vigorous supports of the Treaty are largely a constellation of narrow sin- 
gle interest groups who are willing to overlook Treaty shortcomings so long as their 
pet rock is included. There is also an interesting psychological phenomenon I call 
the “Unrequited Love Syndrome” that characterizes some experts who after 30 or 
so years of involvement in the Treaty would rather accept a defective Treaty than 
leave this world with an unfinished legacy. Only vigorous and complete oversight 
by the Congress will provide the big-picture assessment necessary to determine 
whether this Treaty is in our collective national interest. 

Again, I thank you for you indulgence and stand ready to answer any questions. 
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Law of the Sea Treaty: 

A Defective Document 
That Should Not Be Ratified 


Dr. Peter M. Leitner 
March 23, 2004 


1 


Dean Rusk 

July 28, 1978 

“The one-nation, one-vote principle is very 
dangerous. We must avoid the possibility that a 
“swarming majority” will dictate terms to us. ” 


“If the authors of the U.N. charter were writing 
with the insight to foresee the proliferation of 
small states by the dozens then they would have 
authored a bicameral body with majority 
interests in one and interest group representation 
in the other. ” 


2 
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> LOST was fatally flawed prior to 9-1 1 

— This document was bom of the climate in the 1970’s and 1980’s 

> It was irrelevant and unnecessary prior to 9- 1 1 and is dangerous and 

obstructive in the Post-9- 1 1 world 

> US National Security interests will be severely undermined by the Treaty 

- Undermines the PSl and our ability to manage the maritime threat. 

- Inhibits Interdiction rights of the United States 

- Mandates the transfer of critical “national security” information 

regarding the submarine characteristics, features and 
mapping of U.S. off-shore areas. This data can be readily 
used by foreign military forces or terrorists in mounting 
attacks upon the CONUS. 

> The Treaty does not solve those sovereignty or territorial disputes that are 

likely flashpoints for future wars. 
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> Where specific language was contained in the Treaty the “Agreement” simply 

substitutes ambiguity 

> 31 years after UNCLOS III was convened nations still claim territorial seas 

of differing breadths 

> The Treaty does not obviate the need for FON challenges 

> The power projection ambitions of the PRC are much more evident now 

than in the 70’s and 80’s. 

> Many key signatories to the Treaty have selectively acceded to the Treaty 

— reservations, self-serving definitions, etc. 

> The so-called “ 1 994 Agreement” that purports to “Fix” the treaty is a dubious 

document that has no prior precedent. 

> The original Treaty is intact, in all respects, but the fiction of the “Agreemenf ’ 

is being used as a “sleight of hand” by the State Department and the UN. 

> The Treaty still creates an International Organization with the power to tax, 

regulate, license, and deny access on 7/lOths of the surface of the planet. 


4 
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> This new organization will have the power to generate its own income by 

chartering its own business organizations. 

> The Treaty provides “cover” for hostile foreign powers to acquire sophisticated 

technologies that cannot be otherwise justified. 

> Since the Treaty was negotiated the international export control 

apparatus has been dismantled -- there is no safety net in place. 

> Treaty proponents are, in reality, an array of narrow special interest groups. 

> The Big-Picture of whether the Treaty is in our essential national interest is not 

being addressed. Many elements of the Treaty fall in the “nice to have” 
category but in times of national crisis its provisions will be ignored. 

> As the treaty does little toward diffusing serious simmering conflicts it is at best 

essentially useless from a security standpoint. 

> Another “big picture” issue concerns the powers being vested in the ISA and its 

subordinate organizations. This one-nation/one vote organization does not have 
the equivalent of a Security Council or “senior body” with a veto power over 
excesses committed by the lower body. 
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As a matter of policy, activities in the international Area should take into 
“particular” consideration the interests and needs of developing States. 

The Convention urges promoting the participation of developing States in 
activities in the Area. 

The Convention seeks to ensure the expansion of opportunities for participation in 
deep seabed mining, participation in revenues by the Authority and the transfer 
of technology to the Enterprise and developing States, and protection of 
developing countries from adverse effects on their economies. 

The Agreement urges contractors and their respective sponsoring States to 

cooperate with the ISA in facilitating access to technology by the Enterprise or 
its joint venture, or by the developing State. 

The Agreement provides for establishment of an economic assistance fund for 
those developing countries suffering serious adverse effects to their land-based 
production of minerals due to seabed mining operations. 

The combined effect of these provisions is to preserve a special status for 

developing States, at the expense of the United States and other industrialized 
nations and their companies. 


6 
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The 1994 “Agreement” 


A parallel construct that leaves the Treaty text unchanged 

Purports to forever alter the Treaty but the Treaty is untouched 

Signatories have their own interpretations of the actual meaning 
and status of the Agreement 

Replaces direct language and financial burdens with ambiguous 
wording and leaves details to be worked out later 

Adds additional uncertainty regarding access, ownership, finances, 
profitability, technology transfer, etc. 


The 1994 “Agreement” 

Deliberate Ambiguity 


The Convention continues to provide for the creation of the Enterprise, the 
operating arm (mining company) of the Seabed Authority. 


While the Agreement and Annex do not eliminate the Enterprise or the 
requirement that a miner give half of its mine site to the Enterprise and 
developing countries they add ambiguity. 

To what extent are the requirements providing the Enterprise with free, fully- 
explored mine sites consistent with subjecting it to the same terms and 
conditions as other commercial enterprises? 


How firm is the assurance that technology will be acquired from seabed miners by 
the Enterprise under "fair and reasonable commercial terms" when the miners 
have to seek permits and approvals that could possibly be delayed or withheld 
as a means of leverage or other political pressures brought to bear? 
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The 1994 “Agreement” 

Section 5. Technology Transfer 


“States Parties undertake to cooperate fully and effectively 
with the Authority for this purpose and to ensure that 
contractors sponsored by them also cooperate fully with 
the Authority” 
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The 1994 “Agreement” 


Section 8. Financial Terms Of Contracts 


Consideration should be given to the adoption of a royalty 
system or a combination of a royalty and profit-sharing 
system. 

The fee for processing applications for approval of a plan of 
work limited to one phase, either the exploration phase or 
the exploitation phase, shall be US$ 250,000. 


10 
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The 1994 “Agreement” 

Section 8. Financial Terms Of Contracts 


An annual fixed fee shall be payable from the date of 
commencement of commercial production. This fee may 
be credited against other payments due under the system 
adopted in accordance with subparagraph (c). The 
amount of the fee shall be established by the Council . . . 

The system of payments may be revised periodically in the 
light of changing circumstances . . . 


11 


LOST vs. Homeland Security 


12 
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LOST Undermines PSI 


"Security Plan Against the Proliferation of Weapons of Mass 
Destruction " (abbreviated as PSI) that was proposed by President 
Bush when he visited Poland on May 3, 2003. 


The objective of the Bush administration in proposing the PSI was to carry out 
interception of ships suspected of transporting raw materials for the manufacture 
of weapons of mass destruction to and from so-called "rogue nations" along with 
countries that share the same viewpoint as the United States. 

The PSI is seen as a violation of international law, particularly the 1982 United 
Nations Convention on the Law of the Sea. The Convention on the Law of the 
Sea has clearly defined provisions on the right of navigation on the high seas. 


14 
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High Seas Interdiction & Boarding are 
Essential Elements of the PSI 


In cases of boarding and interception, the Convention stresses the need for 
"reasonable ground”. 

According to the Convention, warships and government vessels of other 
States engaged in the transport of weapons on the high seas on the basis of 
noncommercial service should enjoy complete immunity rights and they 
may not be boarded or intercepted by other States. 

In addition, interception on the high seas also involves a basic issue in 
international law, that is, for non-signatory states of the treaty on nuclear 
proliferation, it is not illegal to transport nuclear materials and missiles on 
ships flying one's own flag nor is it illegal to carry out commercial trading 
of ammunitions and weapons. 
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Article 87 


Freedom of the high seas 


1 . The high seas are open to all States, whether coastal or land-locked. Freedom 

of the high seas is exercised under the conditions laid down by this 
Convention and by other rules of international law. It comprises, inter alia, 
both for coastal and land-locked States: 

(a) freedom of navigation; 

(b) freedom of overflight; 

(c) freedom to lay submarine cables and pipelines, subject to Part VI; 

(d) freedom to construct artificial islands and other installations permitted 
under international law, subject to Part VI; 

(e) freedom of fishing, subject to the conditions laid down in section 2; 

(f) freedom of scientific research, subject to Parts VI and XIll. 

2. These freedoms shall be exercised by all States with due regard for the interests 

of other States in their exercise of the freedom of the high seas, and also 
with due regard for the rights under this Convention with respect to 
activities in the Area. 


16 
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Article 89 


Invalidity of claims of sovereignty over the high seas 


No State may validly purport to subject any part of the high seas to its 
sovereignty. 


Article 90 

Right of navigation 


Every State, whether coastal or land-locked, has the right to sail ships flying its 
flag on the high seas. 
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Article 95 

Immunity of warships on the high seas 

Warships on the high seas have complete immunity from the jurisdiction of any 
State other than the flag State. 


Article 96 

Immunity of ships used only on government non- 
commercial service 

Ships owned or operated by a State and used only on government non-commercial 
service shall, on the high seas, have complete immunity from the jurisdiction of any 
State other than the flag State. 


18 
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ArticlelOl 

Definition of piracy 


Piracy consists of any of the following acts; 

(a) any illegal acts of violence or detention, or any act of depredation, committed for 
private ends by the crew or the passengers of a private ship or a private aircraft, 
and directed: 

(i) on the high seas, against another ship or aircraft, or against persons or property 
on board such ship or aircraft; 

(ii) against a ship, aircraft, persons or property in a place outside the 
jurisdiction of any State; 

(b) any act of voluntary participation in the operation of a ship or of an aircraft 
with knowledge of facts making it a pirate ship or aircraft; 

(c) any act of inciting or of intentionally facilitating an act described in 
subparagraph (a) or (b). 
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ArticlellO 

Right of visit 


1 . Except where acts of interference derive from powers conferred by treaty, a 
warship which encounters on the high seas a foreign ship, other than a ship 
entitled to complete immunity in accordance with articles 95 and 96, is not 
justified in boarding it unless there is reasonable ground for suspecting that; 

(a) the ship is engaged in piracy; 

(b) the ship is engaged in the slave trade; 

(c) the ship is engaged in unauthorized broadcasting and the flag State of 
the warship has jurisdiction under article 109; 

(d) the ship is without nationality; or 

(e) though flying a foreign flag or refusing to show its flag, the ship is, in 
reality, of the same nationality as the warship. 


20 
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Article 110 

Right of visit (cont.) 

2. In the cases provided for in paragraph 1, the warship may proceed to 
verify the ship's right to fly its flag. To this end, it may send a boat 
under the command of an officer to the suspected ship. If suspicion 
remains after the documents have been checked, it may proceed to a 
further examination on board the ship, which must be carried out with 
all possible consideration. 


3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be 
compensated for any loss or damage that may have been sustained. 


4. These provisions apply mutatis mutandis to military aircraft. 

5. These provisions also apply to any other duly authorized ships or 
aircraft clearly marked and identifiable as being on government service. 

2! 


Schizophrenic U.S. Policy Assertions 


Promotion of LOST concepts further undermines our 
ability to protect our shores. 


22 
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Schizophrenic U.S. Policy Assertions 

Haiti: Coastal Protection 

The United States protested Haiti's attempt to expand the competence of its 
contiguous zone to include protection of national security interests. Thus, in 1989 
the U.S. protested Haiti's Decree No. 38 of July 12, 1977, stating, in part: 

“. . . the 1982 United Nations Convention on the Law of the Sea, does not 
recognize the right of coastal states to assert powers or rights for security purposes 
in peacetime that would restrict the exercise of the high seas freedoms of 
navigation and overflight beyond the territorial sea, ” 


Namibia: EEZ Infringement 

In a 1990 diplomatic note to Namibia the U.S. expressed its concern over Namibia's 
claim to establish control within the full extent of its 200-mile exclusive economic 
zone to prevent infringement of its fiscal, customs, immigration, and health laws. 

The protest note read, in part, 

. . the right of a coastal state to prevent infringement of its fiscal, customs, 
immigration, and health laws within its territory or territorial sea does not extend 
beyond 24 nautical miles from the baseline from which the breadth of the 
territorial sea is measured. ” 73 


Schizophrenic U.S. Policy Assertions 

Sri Lanka: Anti-Terror Measures 


The Government of the United States acknowledges the efforts of the Government 
of Sri Lanka to interdict maritime activities of armed anti-government groups. The 
United States Government recognizes the right of the Government of Sri Lanka 
under customary international law as reflected in article 25 of the 1982 Convention 
on the Law of the Sea to prevent passage which is not innocent and to suspend 
temporarily, in specified areas of its territorial sea, innocent passage of foreign 
ships if such suspension is essential to its security. However, the Notice to Mariners 
is not in accordance with the right of innocent passage because the suspension of 
innocent passage is overly broad and because the duration of the suspension is not 
indicated as being temporary 
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Schizophrenic U.S. Policy Assertions 

Vietnam: Prior Permission for Warships 

In a decree of March 17, 1980, Vietnam ciaimed that military vessels must have its 
permission and must also give notice before entering Viemam's contiguous zone. The 
United States protested these claims in 1982. 

“The Government of the United States of America also wishes to refer to specific 
provisions of the Decree of March 1 7 , 1980 which assert Jurisdiction in a manner 
which is contrary to international law with respect to the activities of foreign vessels 
operating in the territorial sea or the contiguous zone of the Socialist Republic of 
Vietnam, including, inter alia: a claim that submarines in the contiguous zone must 
navigate on the surface and show their flag; a claim that aircraft may not be launched 
from or taken aboard ships operating in the contiguous zone; and, a claim that, 
before entering the contiguous zone or the territorial sea, ships equipped with 
weapons must take prescribed steps to render such weapons less readily available for 
use...[I]nternationat law limits the Jurisdiction which a coastal state may exercise in 
maritime areas. It is the view of the government of the United States of America that 
the aforementioned claims made in the decree of March 1 7, 1980 exceed such limits. ” 
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Schizophrenic U.S. Policy Assertions 

Yemen: Prior Notification for Nuclear Materials 


In 1977 the People's Democratic Republic of Yemen -Yemen (Aden) -claimed that 
"foreign nuclear-powered ships or ships carrying nuclear material shall 
give...prior notification....” The United States protested saying, in part: 


“...that the internationally recognized legal right of innocent passage 
through the territorial sea may be exercised by all ships, regardless of type of 
cargo, and may not in any case be subjected to a requirement of obtaining 
prior authorization from or giving notice to the coastal State..." 
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Environmental Threats 


• Contingency planning assumes accidents or “lone 
wolf’ causation. 

• Post-9- 1 1 world is very different from the 1970’s 
& 1980’s presumptions 


• EEZ & High Seas freedoms need to be constrained 
due to WMD threats from terrorist groups 
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Container Ships are High Risk Terrorist Vehicles 

THE ATTRACTION 

• Volume & distribution: needle in a haystack 

• Sender’s ability to mask identity 

• Automated processes: minimal inspection at both ends 

• May be carried by trusted ship and crew 

• Once aboard ship - massive disincentives to divert 

• Container becomes the weapon 

• Useful for smuggling weapons 

• Range: large heavy cargoes - hidden small cargoes 

• Precision targeting through use of GPS 

• Inland travel to multiple destinations & transiting US 

• Multiple payoff - loss of iife/economic disruption/ 
simultaneity of attack 
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Container Threat Matrix 


6M containers enter US from overseas 


Weapon 

Characteristic 

Ease of 

Acquiring 

Weapon 

Likelihood of 
Container Use 

Threat 

Characteristics 

Potential 

Impact 

Likelihood of 
Detection 

Nuclear weapon 

Very difficult 

Medium 

Control of 
weapcHi vital 

Very High 

Low/Medium 

Radiological 

Weapon 

Fairly easy 

High 

Spent fuel 
dispersed by 
explosion 

High 

Medium 

Conventional 

Explosive 

Easy 

Medium 

Fertilizer bombs 

Medium 

Medium 

Biological 

Weapon 

Difficult for most 
deadly agents 

Low, better 
alternatives 

Maybe against 
food/in narcotics 

High, very high 

Low 

Chemical 

Weapon 

Easy 

Medium 

Chemicals 
routinely travel in 
Containers 

Medium 

High 

(Discrimination 

problem) 

Smuggling 

Easy 

High 



Medium 
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Cove Point 

The spillage of the entire contents of 
a full LNG storage tank can ignite 
creating a large unusually hot fire 
that produces thermal radiation. 

This intense heat causes severe 
bums in as little as 3 seconds; 
spontaneous combustion of clothing and wood; and the loss of structural 
integrity in metal. 

An LNG tank spill can also produce a flammable vapor plume. The danger 
zone can extend to a radius of up to approximately 4,000 ft. in diameter, 
creating the potential for serious personal injury and property damage or 
destruction. 

Another major safety concern is an LNG tanker spill on the water. The 
hazard from such an accident is the creation of a flammable vapor plume 
that can travel up to two miles creating fire risk for everything in its path. 
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Freedom of Navigation Program 


>Still Needed With or Without the Treaty 

^Excessive Coastal Claims Continue 

>Large Numbers of LOST Signatories Flout its Provisions 

>Traffic Separation Schemes & Vessel-source Pollution Control 
Legislation Being Used to Interfere With Transit Passage 

>“Reasonable” Legislation & Regulations by Coastal States is 
Difficult to Overcome 

> “Non-tariff Barriers” is an Excellent Example of Effective 
Indirect Control 
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Selected Excessive Maritime Claims 

Cuba Require state aircraft to comply with directions from air traffic control within 

flight infomiation region 

Albania Prior permission for warship to enter the territorial sea 

Algeria Prior permission for warship to enter the territorial sea 

Bangladesh Excessive straight baselines; claimed security zone 
Burma Excessive straight baselines; claimed security zone 

Cambodia Excessive straight baselines; claimed security zone 
Croatia Prior permission for warship to enter the territorial sea 

El Salvador 200 nautical miles (nm) territorial sea 

Iran Excessive straight baselines; prior permission for warship to enter the territorial sea 

Kenya Excessive straight baselines; historic bay claim (Ungwana Bay) 

Liberia 200 nm territorial sea 

Libya Claims all waters south of 32-30 north latitude Gulf of Sidra closure line as internal waters 

Malaysia Excessive restrictions on military ;M:tivities in exclusive economic zone 

Maldives Prior permission for warship to enter die territorial sea 

Malta Prior permission for warehip to enter the territorial sea 

Nicaragua 200 nm tcmtorial sea 

Pakistan Claimed security zone; excessive restrictions on military activities in the exclusive 
economic zone 

Philippines Excessive straight baselines; clain:^ archipelagic waters as internal waters 
PRC Excessive straight baselines; prior pennission for warships. Territorial Claims in 

S & E. China Seas 

Saudi Arabia Excessive straight baselines; claimed security zone 
Seychelles Prior pennission for warship to enter the territorial sea 
Sierra Leone 200 nm territorial sea 

Somalia 200 nm territorial sea; prior permisskm for warship to enter the territorial sea 

Sudan Prior permission for warship to enter the territorial sea; claimed security zone 

Syria 35 nm territorial sea; prior penni^ion for wai^h^ to enter the territorial sea 

LAE Prior pennission for worship to enter the territorial sea; claimed security zone 

V'iet Nam Excessive straight baselines; claimed security zxme; prior permission for warship to 

enter the territorial sea 35 

Yemen Prior pennission for warehip to enter the toriiorial sea; claimed security zone 
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Protests to claims involving pre-conditions for warship innocent 
passage have been lodged by the United States to the following states: 


Albania 

Korea, South 

Algeria 

Libya 

Antigua and Barbuda 

Maldives 

Bangladesh 

Malta 

Barbados 

Mauritius 

Brazil 

Oman 

Bulgaria 

Pakistan 

Burma 

Philippines 

Cambodia 

Poland 

China 

Romania 

Congo 

Seychelles 

Denmark 

Somaiia 

Djibouti 

Sri Lanka 

Egypt 

Sudan 

Finland 

Sweden 

Grenada 

Syria 

Guyana 

Vietnam 

India 

Yemen 

Iran 

Y ugoslavia 


PRC Restrictions 

Under the shield of the UNCLOS, Beijing has 
enacted marine environment laws and 
navigation regime legislation that may be 
invoked to shape and channel shipping 
movements in coastal and international 
waters, thereby having the practical effect 
of denying access. 
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Article 21 of the LOS Convention empowers a coastal state to 
adopt, with due publicity, laws and regulations relating to 
innocent passage through the territorial sea in respect of all or 
any of the following eight subject areas (which do not include 
security): 


The safety of navigation and the regulation of marine traffic (including 
traffic separation schemes). 

The protection of navigation aids and facilities and other facilities or 
installations. 

The protection of cables and pipelines. 

The conservation of living resources of the sea. 

The prevention of infringement of the fisheries regulations of the coastal 
state. 

The preservation of the environment of the coastal state and the prevention, 

reduction and control of pollution thereof 

Marine scientific research and hydrographic surveys. 

The prevention of infringement of the customs, fiscal, immigration or 
sanitary or regulations of the coastal state. 

This list is exhaustive and inclusive. 
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World’s 15 Largest Petroleum Refineries 
and Major Maritime Chokepoints 
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Disputes in the South & East China Seas 


The Treaty does nothing to defuse likely flashpoints 
of future wars. 
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South China Sea Transits 


More than half of the world's annual merchant fleet tonnage passes through the Straits of 
Malacca, Sunda, and Lombok, with the majority continuing on into the South China Sea, 

Oil flows through the Strait of Malacca leading into the South China Sea are three times 
greater than through the Suez Canal/Sumed Pipeline, and fifteen times greater than oil 
flows through the Panama Canal. 


Virtually all shipping that passes through the Malacca and Sunda Straits must pass near 
the Spratly Islands. The other major shipping lane in the region uses the Lombok and 
Makassar Straits, and continues into the Philippine Sea, Except for north-south traffic 
from Australia, it is not used as extensively as the Strait of Malacca and the South China 
Sea, since for most voyages it represents a longer voyage by several hundred miles. 

Nearly two-thirds of the tonnage passing through the Strait of Malacca, and half of the 
volume passing the Spratly Islands, is crude oil from the Persian Gulf. Oil flows through 
the Strait of Malacca were 10.3 million barrels per day in 2002, and rising Asian oil 
demand could almost double these flows over the next two decades. 


Northeast Asian nations are heavily dependent upon energy shipments through the South 
China Sea. More than 80% of the crude oil supplies for Japan, South Korea, and Taiwan 
flow through the Sea from the Middle East, Africa, and South China Sea nations such as 
Indonesia and Malaysia. LNG (above) and coal from Indonesia, South Africa, and 
Vietnam are also shipped via this route. As a result, about two-thirds of South Korean 
energy supplies, and almost 60% of Japan and Taiwan's energy supplies flow through 
the Sea. 
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Article 121, states that rocks that cannot sustain human 
habitation or economic life of their own shall have no exclusive 
economic zone or continental shelf. 

The establishment of the EEZ resulted in overlapping claims in 
semi-enclosed seas such as the South China Sea. The EEZ 
gives nations around the region the right to establish a 
settlement on any of the islands within their EEZ. As such, 
South China Sea claimants have clashed on various occasions 
as they tried to establish outposts on the islands (mostly 
military) in conformity with Article 121 of the UNCLOS, in 
order to strengthen their claims. 
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PRC in the Spratlys 


In 1992 the PRC passed a special 
territorial sea and contiguous zone act to 
legalize its claims to the Spratlys. 

Article Two of this legislation : 

specifically identifies hoth the Paracels ' 

and Spratly archipelagoes as Chinese 

territory, and even uses the Spratlys «« — ^ : - 

base-points for drawing baselines I 7h«jis?*d 

delimiting China's territorial waters. To 
uphold this claim to title, since 1988 , 

China has deployed some 260 marines in 
garrisons on eight of the Spratly islets, 
and several helicopter pads have been 
constructed. The map depicts locations 
of major Chinese structures in the 
Spratlys. Most of these reefs were taken 
from Vietnam after fighting in 1988. 

Chinese-built concrete ’’fortresses" now 
exist on Johnson Reef, Chigua, Subi, 
and Fiery Cross. Mischief Reef, east of 
Chigua, was occupied since 1995. China 
occupies Fiery Cross Reef, Cuarteron 
Reef, Johnson Reef, Collins Reef, Eldad 
Reef, Chigua Reef, Subi Reef, and 
Philipplne-ciaimed Mischief Reef. 
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PRC in the Spratlys 



This aeriai photo shows new construction activity at a second Chinese 
occupied area on Mischief Reef. It was also released by the Philippine 
Department of National Defense on 10 November 199S. In the 
foreground, the octagonal structures built in early 1995 can be seen 
with portions of the platform covered by shrouds. In the background, 
the construction workers can be seen erecting a targe, truss structure. 
On the central platform, personnel can be seen around a large, black 
object surrounded by sandbags. The object appears to be an anti- 
aircraft or anti-ship weapon system. However, the type and 
operational status of the probable weapon system is not evident. 
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Philippines Claim 


595 soldiers garrisoned on at least nine principal islands and assert claims to 
some 22 other islets, reefs, and shoals; including Mischief Reef that China 
now occupies. Commodore Reef, Northeast Cay, Pag-asa (Thitu), West 
York, Lankian Cay, Loaita, Flat, and Nashnan. 
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Malaysian Claim 



Malaysia has 70 troops on three atolls and asserts claims to nine other 
geological formations in the area; including; Swallow Reef (aka Layang 
Layang), Ardasier Bank (07N38, 1 13E56), Erica Reef, Mariveles Reef and 
Royal Charlotte Bank (06N57, 1 13E35). 
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Vietnam Claims 

Vietnam claims the entire 
Spratlys archipelago and has 
occupied at least 25 islands, reefs, 
and cays with 600 troops, mainly 
in the western and central Spratly 
Islands (Trdoong Sa), including 
Spratly Island, Ladd Reef West 
Reef Central Reef, East Reef, 
Amboyna Cay, Pearson Reef 
Alison Reef Cornwallis Reef, 
Barque Canada Reef, Sand Cay, 
Collins Reef Sin Cowe, Great 
Discovery Reef, Namyit, Petley 
Reef, and Southwest Cay. 
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Brunei Claims 


Brunei occupies one (1) island, 
Louisa Reef; the southernmost 
Spratly Island. 
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Taiwan Claims 

Taiwan occupies one (1) island, 
Itu Aba; in the north central part 
of the Spratly Islands. 
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Senkaku Islands 


Historic Bays Conflict 
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Outer Continental Shelf Data: 
Compromising Homeland Security 
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1980’s Era Resolution 



Present Day Resolution 
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Present Day Resolution 
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American Letter of Marque 

The Letter below is an example of an American letter of marque that was issued in the War of 1 8 1 2 to 
Captain of the Prince of Neufchatel, comprising 18 guns and 129 men, by James Madison, President of 
the United Slates of America. This letter is archived in die Public Record Office in Richmond, Surrey in 
the UTC (High Court of Admiralty HCA32/1342). 


Letter of Marque earned by Captain Millin of the American privateer Piince of Neufchatel during 
the War of 1812. 

James Madison, President of the United Stales of America, 

To all who shall see these presents, Greeting; 

BE IT KNOWN, That in pursuance of an act of congress, passed on the 26th day of June one 
thousand eight hundred and twelve, I have Commissioned, and by tJiese presents do commission, 
the private armed Brig called the Prince Neufchatel of the burden of three hundred & Nineteen 
tons, or thereabouts, owned by John Ordronaux & Peter E. Trevall of the City & State of New 
York and Joseph Beylle of Philadelphia in the State of Pennsylvania Mounting eighteen carriage 
guns, and navigated by one hundred & twenty nine men, hereby authorizing Nicholas Millin 
captain, and William Stetson lieutenant of the said Brig and the other officers and crew thereof, to 
subdue, seize, and take any armed or unarmed British vessel, public or private, which shall be 
found within the jurisdictional limits of the United States, or elsewhere on the high seas, or within 
the waters of the British dominions, and such captured vessel, with her apparel, guns, and 
appeitenances, and the goods or effects which shall be found on board the same, together with all 
the british persons and others who shall be found acting on board, to bring within some port of 
the United States; and also to retake any vessel, goods, and effects of the people of the United 
Slates, which may have been captured by any British armed vessel, in order that proceedings may 
be had concerning such capture or recapture in due form of law, and as to right and justice shall 
appertain. The said Nicholas Millin is fiirther authorized to detain, seize, and take all vessels and 
effects, to whomsoever belonging, which shall be liabel thereto according to the law of nations 
and the rights of the United States as a power at war, and to bring the same within some port of 
the United States, in order that due proceedings may be had thereon. This commission to continue 
in force during the pleasure of the president of the United Slates for the time being. 

GIVEN under my hand and seal of the United States of America, at the City of Washington, the 
twelfth day of December in the year of our Lord, one thousand eight hundred and fourteen and of 
the independence of the said states the thirty ninth. 


BY THE PRESIDENT James Madison 
Jas- Monroe, Secretary of State. 
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A Bad Treaty Returns 

THE CASE OF THE LAW OF THE SEA TREATY 


PcWr M. Lender is ii .vciikjc 
Mmiifsk Hade iidviuir al llie 
Depiiriiiieni of Delense. The 
opinions e.xiiiessed herein ate llie 
aiil/ior'ii atone tout do oot repiV' 
seitl the oj the Depni lmeiil 
of {iejen.'.e. ihc novenwieiti of the 
Uoiled' Sloie.x. or any orpooirti- 


By PETER M. LEITNER 

[A] ireaiy likely lo be a highly decepJtve doc- 
umeiH, creaiing illusory security or a false sei 
of cxpeccaiions about the way natioits party to 
it arc likely to behave in the future. . . . 

I would recall George Kennan's comment 
that the most fundamental error of United 
Stales Idicign policy is the belief that interna- 
lional law can actually temper the dangerous 
ambiiion.s of governments. For the United 
States to acccjM a treaty on law of the sea which 
i.s less than ideal from the standpoint of |»t)- 
lecting subsianiis'C national interests becau.se 
some positive premium value is placed on the 
ireaty itself — oit its mere existence — is to make 
a fundamental error ol judgment. The error lies 
in assigning a po.siitvc. premium value to the 
existence of a law of the sea treaty. Assuming 
such a jwsilivc value stems from a mispcicep- 
lion about the role and place of treaties in teg- 
ulaiing the conduct of nations. (Knight 1981. 1) 


O n 9 July J982. President Reagan an- 
nounced that the United States would not 
become a signatory to the UN Convention on 
the Law of the Sea. This rejection wa.s preced- 
ed by a series of events that cast serious doubt 
that the United States intended to sign the 
treaty. In March 1981, the president announced 
(hut hi.s udmini.straiion would undertake a com- 
prehensive review of the draft treaty to assure 
that il met U.S. interests. On 29 January 1982, 
he reported that the results of (he review con- 
cluded that major elements of the deep seabed 
mining provisions were not acceptable and 
would have to be changed during the final (8 
March-30 April 1982) negotiating session in 
New York. 

The Third UN Conference on the Law of the 
Sea. which had been meeting periodically since 
1973, drafted language on a broad range of 
i.ssucs, including territorial seas, economic 
zones, environmental protection, fishing rights, 
ownership and management of continental 


shelves, exploration and expioiiaiion of seabed 
resources, rights of passage through, under, and 
over strtiiis for international navigation, and new 
fora for settlement of disputes. But major sec- 
tions of the deep seabed mining provisions were 
unacceptable to the United Staic.s and most 
industrialized allie.s. Tlie concern that the Rea- 
gan administration voiced over the draft treaty 
led them to replace a significant segment of the 
U.S. delegation and suspend negoiiating efforts 
while it conducted a review to determine the 
degree to which the treaty met U.S. interests. 

That review culminated in the presidential 
statement of 29 January 1982 that most provi- 
sions of the draft were acceptable and consis- 
tent with U.S. interests but that major elements 
of the deep seabed mining portion were not. 
The president identified six necessary changes 
to the deep seabed mining provisions before the 
treaty could be supported by the United Siatc.s. 
As Reagan stated, 

Wc will seek changes necessuiy in correct 
those unacceptable elements and to ueliieve the 
goal of a treaty that: 

• Will not deter development of any deep 
seabed mineral re.soui'ccs to meet national and 
world demand; 

• Will assure national acces.s to these 
resources by current and future qualified enti- 
ties to enhance U.S. security of supply, to avoid 
monopoli/aiion of the resources by the operat- 
ing arm of the International Authority, and to 
promote the economic development of the 
resources; 

• Will provide a decision making role in the 
deep seabed regime that fairly reflects and 
effectively protects the political and economic 
interests and financial contributions of partici- 
pating states; 

• Will not allow for amendmems to come into 
force without approval of the pailicipaiing 
siaic.v. including in our case the advice unti con- 
sent of the Senate; 

• Wilt not SCI other unde.sii-able precedents for 
internationai organizations; and 
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• Will he likely in receive ihe advice and con- 
seii! ol ihc Sennie. In this regard, ihc conven- 
lion should nil! eomain provisiuns lor ihc 
iiKMHktinry iniii'lci of privak: leehnnhigy ilikl 
pariicipaiion by and iumlinj! for iioiiona! liber- 

The U.S. delcgaiion had a difficuli task on 
reluming !o ihe eleventh .session of ihe confer- 
ence, billed as the final negotiating session, lo 
renegotiate elements of the treaty to achieve the 
president's stated objectives. When the confer- 
ence opened on 8 March 1982, the U.S. delega- 
tion presented a list of general principles for 
consideration. These were promptly rejected, 
however, by the Group of 77 (a coalition that 
included over ilO third world countries orga- 
nijed into a fairly cohesive voting bloc), which 
demanded a listing of specific word change 
amendments to the text, arguing that the time 
for the negotiation of basic principles had long 
since passed. The U.S. delegation prepared 
what beciime known as the “Green Book,” a 
compilation of over 100 proposed amendments. 
This, too, w‘as rejected as a basis for negotia- 
tion — the Group of 77 insisted that the pro- 
posed amendments would affect the basic char- 
iicicr of the treaty and were thus unacceptable. 

Ncgoliation.s between the United States and 
the Group of 77 continued through intermedi- 
aries for the duration of the conference. The pri- 
mary set of intermediaries known ns the Group 
of i I {Australia, Austria. Canada, Denmark. 
Finland. Iceland. Ireland. New Zealand, Nor- 
way, Sweden, and SwitTierland) offered numer- 
ous compromi.se texts, but they were largely 
ineffective in an atmo.sphere of increasing 
polarixaiion. 

On 30 April 1982. the last day of the confer- 
ence, the leadership attempted to have the treaty 
adopted by consensus, but the United States 
exercised its right to have the treaty, as a whole, 
pul up for a two-thirds vote. The final outcome 
was 130 in favor and 4 against, with 1? absten- 
tions. The four states voting against adoption of 
the treaty were (he United States. Israel. Turkey, 
and Voncv.iiciti, The seventeen abstentions were 
cast by (he United Kingdom, the Federal Repub- 
lic of Germany. Belgium, the Netherlands, Lux- 
embourg. Italy, .Spain. Thailand, and the Soviet 
bloc with litc exception ol' Romania.' Two coun- 
tries with major' poicniiat for ocean mining. 
France and Japan, voted in favor of the treaty. 

When the conference concluded, the United 
Stales began another review of the outcome of 
the negotiations, the results of which President 
Reagan announced on 9 July 1982: 


Our review recognizes . . . that the deep seabed 
mining pan of the a^nveniion does not meet 
United Slates ohjcclivcs. Rk this rcsison, 1 am 
announcing iixhiy that the United States will 
not sign the convention as .adopted by the Con- 
ference. and oor participation in the remaining 
Conference process will be at the leclinical 
level and concerned with those provisions that 
serve United Stales interests. 

1994 TREATY MODIFICATIONS 
In 1990, UN Secretary General Javier Perez 
de Cuellar initiated consultations among inter- 
ested governments aimed at achieving universal 
participation in the convention. Factors con- 
tributing to this renewed pressure included the 
de.sire for universal participation, improve- 
ments in the international political climate, 
changes in economic ideology that meant 
greater acceptance of free-markei principles, 
and the steady increase in the number of ratifi- 
cations towanj the sixty required to bring the 
convention into force. 

In April 1993. the Clinton administration 
announced that it would actively participate in 
ihc consultations on the outstanding issues in 
the deep-seabed portions of the convention. The 
consultations led to adoption, on 28 July 1994. 
by the UN General A.s.sembly (by a vote of 1 2 ! 
in favor fiRcluding the United Siatesl to 0 
against, with 7 {Colombia. Nicaragua. Panama. 
Peru, Russian Federation, Thailand, and Vene- 
zuelaj abstentions, and 36 nations absent) of 
Resolution 48/263, opening for signature an 
agreement relating to the Implementation of 
Part XI of Ihe United Nations Convention on 
the Law of the Sea. The agreement amended 
various seabed-related parts of the convention. 

On 7 (Tciober 1994. President Clinton tran.s- 
mitied lo the Senate the 1982 United Nations 
Convention on the Law of Ihe Sea and 1994 
agreement relating to the Implementation of 
Part XI of the United Nations convention 
(Treaty Document 103-39). The package was 
referred to the Senate Committee on Foreign 
Relations. On 16 November 1994, the UN Law 
of the Sea Convention entered into force but 
without accession by the United Suue.s. A pri- 
mary question facing the Senate is whether the 
amendments offered in the agreement suffi- 
ciently alter the direction of (he convention’s 
deep seabed mining provisions to make it 
acceptable to those in the United States who 
oppose ratification. 

The 1994 agreement i.s touted by the UN 
Secretary General to be an integral part of the 
convention package that entered into force on 
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16 November i994 and addresses issues reiai- 
cd io decision making, review conference, lech- 
noiogy iransfer, and obstacles to development. 
Jn the event of inconsistencies, the agreement 
and annex language take precedence over con- 
vention language. The annex contains the refer- 
enced changes to part XI and annexes 111 and 
JV of the convention, while the agreement 
defines the legal relationship between the con- 
vention and the agreement, explains the ways 
in which slates may consent to be bound by the 
agreement, and sets the terms of entry into 
force of the agreement and its provisional 
applicalion. However, the legal or binding 
nature of this agreement Ls both unprecedented 
and unicsicd. As a result, the permanence of the 
changes achieved by this agreement are more a 
mailer of conjecture, or possibly wishful think- 
ing. than definitive judgment. 

SUPERFICIAL CHANGES 
ARE INADEQUATE 

While a number of changes appear to have 
been achieved by the 1993-94 negotiations, 
their depth, substance, effectiveness, and legal- 
ity are highly suspect. The new agreement 
“does not, even purpon to amend the conven- 
tion. It establishes controlling 'interpretive pro- 
vi.sions’ that will control in the cs'ent of a dis- 
pute. This is not an approach that gives 
confidence to prospective investors in ocean 
mining” (Hoyle 1994). 

Adherence to the Agreement 
and the Convention 

The agreement was opened for signature for 
a Iwelve-momh period, stalling 28 July 1994. 
After that dale, any ratification, formal conllr- 
maiion of. or accession to the convention is also 
automatically con.seni to be bound by the 
agreement. Since the purpose of the agreement 
is to promote universal participation in the con- 
vention. the agreement uses several ways to 
achieve consent to the agreement. At the same 
lime, the language on consent also had to 
respond to the legal requirements of the sixty- 
plus states that had already ratified or acceded 
to the convention as well as to accommodate 
those stales that had not ratified or acceded to 
the convention. In addition, the agreement had 
to take effect as the convention entered into 
force in order to maintain the integral link 
between the two. That link required use of pro- 
visional application as a procedure for opera- 
tion of the agreement. 

Effective !6 November 1994, the agreement 


World Airair.s 

was applied provisionally, pending its entry 
into force. For each country, provisional appli- 
cation was to be "in accordance with . . . 
national or internal laws and regulations." Pro- 
visional application of the agreement will ter- 
minate on U.S entry into force or on 16 Novem- 
ber 1998. States that (i) voted for adoption of 
the agreement, (2) signed the agreement, (3) 
consented in writing to its provisional appiica- 
lion. or (4) acceded to the agreement will all 
apply the agreement provisionally, with certain 
exceptions. Those exceptions include any stale 
that voied in favor but before 16 November 
1994, and noiilled the United Nations in writ- 
ing that it would not apply the agreement pro- 
visionally or that it would consent to provision- 
al application only on subsequent .signature or 
written notification and any state that signed 
the agreement but notified the United Nations 
in writing at the lime of signature that it would 
not apply the agreement provisionally. 

The United States announced, when it signed 
the agreement on 29 July 1994, that “it intends 
to apply the agreement provisionally. Provi- 
sional application by the United States will 
allow U.S to advance our seabed mining interests 
by participating in the Internationa! Seabed 
Authority from the outset to ensure that the 
implementation of the regime is consistent with 
those interests." 

Adherence to the Agreement: Provisions 

The most curious and potentially most threat- 
ening aspect of the UN Law of the Sea process 
is provisional application. We are told liiat the 
Administration intends to sign or in .some other 
way commit the United Slates to the "Agree- 
ment Relating to the Implcmenlaiion of Pan XI 
of the 1982 United Nations Convention on the 
Law of the Sea" this summer. The Administra- 
tion does not intend to submit the "agreement” 
and the 1982 convention for advice and con- 
sent for some years, possibly not until mid- 
1998. In the meantime, the United State.s as a 
signatory of the 'Agreemenl" may become a 
"Provisional Member" of the Council, the 
executive oigan of the Seabed Authority, We 
are told by the Administration that United 
States donwstic seabed mining law will contin- 
ue to control until the United Stales becomes a 
full Contraciing Party to the United Nations 
Convention on the Law of the Sea by ratifica- 
tion. Ai ihc same time, the convention appears 
to favor those countries which apply to the 
Seabed Authority for mining rights in the imer- 
im. (Hoyle 1994) 

Article 4 (3) of the agreement sets forth the 
ways in which a stale or entity may expre.ss its 
consent to be bound by the agrecnicni; 
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(a) signature that is equivalent to consent to be 
boimci; 

(b) signature subject to ratification or formal 
cottfinTiaiion. followed by ratification; 

(c) signature subject to a procedure set out in 
Article 5; and 

td) accession. 

Article 5 provides an unprecedented “simpli- 
fied" procedure to be used by any of the sixty 
states that ratified or acceded to the convention 
before the agreement was adopted in July 1994 
and then subsequently signed the agreement. 
Upon their signature, such states will automati- 
cally be considered parties to the agreement as 
of 28 -luly 1995, unless they notify the United 
Nations they do not wish to he bound by the 
agreement in this way. If a state uses that noti- 
fication, it may become bound only by specific 
act of ratification or formal confirmation. 

The agreement wilt enter into force thirty days 
after the date on which forty, stales have estab- 
lished their consent to be bound, provided that at 
least seven are "pioneer investors with at least 
five of the seven being developed or [industrial- 
ized] states.” For each state establishing consent 
to be bound after entry into force of the agree- 
ment, entry into force takes place thirty days fol- 
lowing establishment of the consent to be bound. 

HOW DID THE TREATY GET 
THIS WAV? 

Four .seminal events marked the errant course 
that led to the eventual rejection of the treaty by 
the United Slates. These are: 

• The acceptance without definition, of the 
principle that the mineral resources of the 
seabed, in areas beyond national jurisdiction, 
are "the common heritage of mankind.” While 
the principle is a noble .statement and easily 
acceptable, it has come to be defined in such a 
way that Justifies the creation of a supranation- 
al regulatory agency that will control most 
activities occurring within the "area.” 

•The 197.5 propo.sai to the UN General 
Assembly, by then-Secreiary of State Henry 
Kissinger, to support a "parallel system” of 
ocean mining whereby commercial miners and 
their sponsoring states would support direct 
competitive UN mining operations in the deep 
seabed. This bombshell of a proposal was a 
complete surprise to U.S. industry, other gov- 
ernment departments, and even to most of the 
U.S- Law of the Sea delegation. While aimed at 
cooling off New Internationa! Economic Order 
rhetoric in other UN fora by throwing them a 
bone, this action raised the Group of 77's level 


of expectation of further concessions and was a 
contributing factor in emboldening them. 

• Tlie U.S. decision to return to treaty nego- 
tiations even after a small group of developing 
country delegates fundamentally altered the 
agreed-on ocean mining negotiating te.xt after 
the sixth session of the conference was 
adjourned. The U.S. decision to return was. in 
effect, acceptance of the legitimacy of an ille- 
gitimate anti-free enterprise text and created an 
insurmountable obstacle to achieving an 
acceptable treaty. 

• The U.S. decision to provide conference 
participants full access to a U.S.-financed 
model of an ocean mining venture. While the 
puipose was to narrow the debate on levels of 
taxation, fees, and production limits to be 
placed on potential ocean miners, its effect was 
to provide ammunition to third world negotia- 
tors to use against U.S. free market proposals. 

TTie Common Heritage 
of Mankind Principle 

In a 1967 statement at the United Nations, 
Ambassador Pardo of Malta proposed that 
seabed resources be regarded as the "common 
heritage of mankind” and that this area not be 
subject to national appropriation. Two years 
later, the General Assembly passed the Morato- 
rium on Seabed Exploration and Exploitation 
(Resolution 2574-D (XXIV)). which called on 
all states to refrain from seabed resource 
exploitation until the establishment of an inter- 
national .seabed regime that would administer 
the area in the interest of all mankind. The Gen- 
eral A.ssembly Declaration of General Princi- 
ples on the Seabed (Resolution 2749 (XXV)), 
adopted in 1970. endorsed the common her- 
itage principle but included no definition of the 
area itself. The United States and many other 
nations opposed the Moratorium Resolution, 

The common heritage concept has wide sup- 
port among both developing and developed 
nations, including the United States. However, 
interpretations of this principle differ markedly. 
The developed nations feel that free and open 
exploitation of the scabeds, as long as territori- 
al sovereignty is not claimed, is in the interest 
of all nations and allowable under both the 
common heritage principle and the traditional 
doctrine of freedom of the high seas. The devel- 
oping nations, however, lean toward a more col- 
lectivist interpretation of the term "common 
heritage of mankind” to mean that individual 
states are baired from exploiting mankind's 
po.ssession unless it is conducted under the aus- 
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pices of a generally accepted imemational 
regime. Despite these differing inteipreiations, 
the principle itself has been the chief impetus 
behind efforts to establi.sh an international 
Seabed Authority to administer the “common 
heritage” in the interest of all mankind. 

The Parallel System uf Mining 

In an aiicmpt to accelerate the pace of the 
treaty negotiations. Secretary of State Kissin- 
ger made an unprecedented offer to the UN 
General Assembly. Tlie deal he proposed in 
1 975 .sought: 

to ensure that ail nuliun.s, developed and devel- 
oping. have adequate access to .seabed mining 
sites: 

• The United Stales proposes that the treaty 
should guarantee nondiscriminatory access for 
.stales and their nationals to deep seabed re- 
sources under specified and reasonable condi- 
tions, The requirement of guaranteed acces.s 
will not be met if the treaty contains arbitrary or 
resiriciive limiiaiion.s on the number of mine 
sites which any nation might exploit. And such 
restrictions are unnecc.ssary because deep sea- 
bed mining cannot be monopoliicd; there are 
iJtaiiy mote productive seabed mining sites ilwn 
conceivably can be mined for ccniiirics to come. 

The United States accepts that an "Enter- 
prise” .should be established as pan of the In- 
iciniuionat Seabed Resource Authority and 
given tlte right to exploit the decpscabed.s under 
the same conditions as apply to all mining. 

• TIte United States could accept as part of an 
overall seitlemem a sy.siem in which prime 
mining sites are reserved for exclusive 
exploitation by the Enterprise ot by the devel- 
oping countries directly — if this approach 
inecls with brrwd support. Under this sy.sicm, 
each indiviiinul coniracior would priiposc two 
mine sites for exploitation. The Authority 
would then select one of the.se sites, which 
would be mined by the Authority directly or 
made available to developing countric.s at its 
discretion. The other site would be mined by 
the contractor on his own. 

• The United Slates proposes that the Inter- 
national Authority .should .supervise a system 
of revenue .sharing from mining aciivitie.s for 
the use of the imemational community, primar- 
ily for the needs of the poorest countries. Thc.se 
revenues will not only advance the growth of 
developing countries; they will provide tangi- 
ble evidence iliat a fair share in global eco- 
nomic activity can be achieved by a policy of 
cooiJeraiion. Revenue sharing could be based 
either on royalties or on a system of profit shar- 
ing from contract mining. Such a system would 
give reality to the designation of the deep sea- 
beds as the common heritage of all mankind. 

• Finally, the United States is prepared lo 
make a major effort to enhance tte skills and 
jcce.ss of developing countries to advanced 
deep seabed mining technology in order to 


assist their capabilities in this field. For exam- 
ple, incentives .should be established for private 
companies to participate in agreements to share 
technology and train personnel from develop- 
ing countries. (Kissinger 1976, 540—41) 

This Kissinger sop to the Group of 77, in an 
aiiempl to placate ever-increasing New Interna- 
tional Economic Order demands, opened up a 
Pandora's box of convoluted logic, historic 
precedents, and escalating demands that set the 
stage for even bolder expectations by the Group 
of 77. Expectations and perceptions of U.S. 
w'caknc.s.s set Ihc stage (or the Hugo treachery at 
(he sixth session of the negotiaiions. 

Engo’s Treachery 

The .sixth session of the conference was held 
from 23 May- 15 July 1977. As was the stan- 
dard practice since UNCLOS III first convened 
in 1972, the work of the conference was orga- 
nized around three committees. Committee I 
dealt with .seabed mining issues. Committee il 
focused on fisheries, lerritorial sea claims, and 
activities on the continental shelf. Committee 
111 dealt with dispute settlement, research, and 
environmental matters. 

While the sixth session made slow but steady 
progress on most issues. Committee 1, under 
the chairmanship of Paul Bamaia Engo of 
Cameroon, was responsible for fanning a smol- 
dering set of confrontational Norih/South 
issues into a conflagration whose effect.s are 
still fell today, some twenty years later, 

Tlie following excerpts from the U.S. dele- 
gation report describe the events, as well as (he 
mood, of that period most effectively; 

Under the fair and Judicious leadership of Min- 
ister Jens Evensen of Norway a responsible 
and effective discu.ssion of seabed i.ssues took 
place. This di-scussion ajid the lexis formulated 
by Minister Evensen offered real prospects that 
the impasse on .seabed mining is.sucs could be 
re.solvcd on terms acceptable to both the devel- 
oped and developing nations. 

Regrettably, however, (he new “composite" 
text concerning the sy.sicm of exploitation and 
governance of the deep seabed Area (Pan XI) 
is now fundamentally unaccepiubie, It deviates 
markedly from the proposed compromise text 
which had been pitpaied on the basis of full, 
lair and open discu.ssion under Minister 
Even.scn’.s leader.ship. 

The Evensen text, although not without 
problems, wa.s generally viewed as a u.scful 
basis for further negotiation. The newer text — 
produced in private, never di.scussed with a 
representative group of concerned nations, and 
released only after this session of the Confer- 
ence tcrininated — cannot be viewed as a 
responsible subslaniive conlribiiiion lo furlhcr 
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necoliiilion. Infieed. ihe manner of its produc- 
lion-— treating weeks of serious debate and 
losponsibie negotiation as essentially irrele- 
vant — raises an equally serious ptiacedural 
problem; whether Ihe Law of the Sea Confer- 
ence can be organized to treat deep seabed 
issues with the seriousness they, and the Con- 
ference which depends on their satisfactory res- 
olution, demand. 

Among the serious points of substantive dif- 
ficuliy in the latest deep Seabeds text, and the 
system it would define are the following: 

• It would not give the reasonable assurance 
of access that is necessary if we and others 
could be exprecied to help finance the Enter- 
prise and to accept a "parallel system" as a 
basis of comproniise. 

• It could he read to make technology transfer 
by contractors a condition of access to the deep 
seabed — subject, at least in part, to negotiation 
in the pursuit of a contract. 

• It could be read to give the Seabed Auihoriiy 
the power etfeciively to mandate joint ventures 
with the authority as a condition for access. 

• It fails to set clear and reasonable limits on 
the financial burdens to be borne by contrac- 
tors: indeed it simply combines a wide range of 
alternative financial burdens, ns if such a com- 
bination could be a compromise — when, in 
fact, it is likely to prove a compound burden 
sufllcieni to stifle seabed development. 

• It would set an artiricial limit on seabed pro- 
duction of ininerals from nodules — which is 
not only objectionable in principle; it is also far 
more stringent than would be necessary to pro- 
tect specific developing country producers 
from possible adverse efl'ecis, and is incompat- 
ible with Ihe basic economic interests of a 
developing world generally, 

• It would give the Seabed Authority ex- 
ivemcly broad new. open-ended power to regu- 
late all Ollier mineral production from the 
seabed "as appropriate." 

• It would appear, arguably, to give the 
Authority unacceptable new power to rcgtilate 
scieniilic research in the Area, 

• it would fail adequately to protect minority 
interests in it.s system of governance and 
would, accordingly, threaten to allow the abuse 
of power by an ,inomainiis ■‘majority." 

• It would allow the distribution of benefits 
from seabed exploitation to peoples and coun- 
tries not party to the convention. 

• It would seriously prejudice the likely long- 
term character of the international regime, by 
requiring that — if iigreemeni to the contrary is 
not reached within 2.S years — the regime shall 
iiiitomatically be converted into a "unitary" sys- 
tem, ruling out direct access by coniraciors. 
except to the extent that the Authority might 
seek their participation in joint ventures with it. 

With this iinfoiiunate. last-minute deviation 
from what had seemed to be an emerging direc- 
tion of promise in the deep seabed negotiations, 
1 am led now to recommend to the President of 
the United .States that our government must 


review not only the balance among our sub- 
stantive interests but also w'hether an agree- 
ment acceptable to al! governments can best be 
achieved through the kind of negotiations 
which have thus far taken place. (U.S. Depart- 
ment of State 1977,5-6) 

It was astounding that after months of public 
brooding over the Engo double-cross, the 
Carter administration decided to return to the 
cortference and continue negotialion.s based on 
the Engo draft. The United States lost enor- 
mous ground al that point w'hen it “blinked 
first” in the game of chicken between the inter- 
ests of industrialized slates and the redistribu- 
tive demands of the Group of 7? promoting the 
New' International Economic Order. 

The Odyssey of the MIT Model 

Within the context of UNCLOS II! technical 
negotiations over the creation of a future 
seabeds regime, the old maxim “knowledge is 
power" had taken on a special meaning. While 
the accumulation, manipulation, and seieclivc 
dissemination of specialized bits of information 
is a powerful negotiating tool, the premature or 
unnecessary release of information may erode 
one’s own negotiating position. 

One of the most notable characteristics of 
Committee One (Deep Seabed Regime) negoti- 
ations throughout the life of UNCLOS 111 prior 
to the seventh session convening in 1978 in 
Geneva was the paucity of technical informa- 
tion concerning future ocean mining opera- 
tions. Prior to Geneva’78. the main source of 
technical information had been the United 
Nations Secretarial, which attempted to quanti- 
fy the potential impact that ocean mining would 
have on traditional mineral markets, lacking 
more accurate information, the sccrcuiriat made 
reasoned estimates of nodule mineral content 
and abundance based on an extremely weak 
database. As a result, the secretariat studies, 
although quite interesting to read, were painful- 
ly inadequate from a technical standpoint. 

Until that point, only the United States and a 
handful of other industrialized potential ocean 
mining countrie.s had some degree of under- 
standing of the likely economic dynamic.s of an 
ocean mining operation. As most of the hard 
data a.ssoc)ated with projecting internal rates of 
return for busine.ss activities are considered 
proprietary, even sponsoring governments did 
not have complete information. 

In spite of this widely perceived lack of hard 
data, the conference .sought to regulate an as yet 
nonexistent industry about which nothing for 
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certain was known. In an attempt to overcome 
the obvious handicap created by an informa- 
tional vacuum, the Sea Grant program of the 
National Oceanic and Atmospheric Adminis- 
tration (NOAA) commissioned the Massachu- 
setts institute of Technology (MIT) to create a 
detailed computer model of a future U.S. ocean 
mining corporation. This project sought to be 
able, by building in a high degree of flexibility, 
to predict the cconomic.s of a commercial ven- 
ture under a variable set of assumptions and 


The motivation behind releasing the model was to 
prevent, through education, the expression of 
unrealistic proposals, which would confuse the 
negotiating process. 


was to be used for U.S. government planning 
and negotiating purpo.ses. 

The research yielded a computer model that 
estimated the costs a first-generation ocean 
mining operation in the Eastern Pacific would 
likely encounter. Tbe results were released in a 
report dated March 1978 entitled “A Cost 
Model of Deep Ocean Mining and Associated 
Regulatory Issues” (Massachusetts Institute of 
Technology 1978) and was distributed within 
the United States and a number were supplied 
to the UN Secretariat for distribution among alt 
of the national delegations to UNCLOS 111. 

The wide distribution of the MIT model (a 
problem that the U.S. delegation refused to rec- 
ognize) raised the state of negotiations at UNC- 
LOS to a level that the United States and its 
industrialized allies were ill-prepared to man- 
age, While a slow, evolutionary process of 
sophistication within Committee One was 
underway prior to Geneva, it was possible to 
inlluence the conference gradually toward the 
U.S. position both by wailing for a gradual 
weakening of the Group of 77 a.s a dominating 
political bloc and by selectively releasing infor- 
mation to the conference. 

The release of the MIT model had a three- 
fold effect on the conference: 

(I) 'I'he model instantly galvanized jjartici- 
paius along a generally accepted set of assump- 
lion.s. This was most clearly expressed in the 
siaiemciu of Tommy Koh of Singapore, chair- 
man of the subgroup of financial experts; 
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In the. group of financial experts we were 
immediately confronted with the need to agree 
on a set of assumption.s. Without an agreed 
framework of assumptions it would not have 
been jKfssible for us to carry on with our dis- 
cus.sions. We agreed that the best study to date 
was that undertaken by the Massachusetts 
Institute of Technology, cniiiled "A Cost 
Model of Deep Ocean Mining and Associated 
Regulatory Issues," hcreimiftcr rcfencci to as 
the MIT Study. 

The act of agreeing on ;i conunon set of prin- 
cipie.s raised the tenor of negotiations to a level 
far more advanced than previously anticipated. 
This quantum leap in the level of di.scussions 
obviously caught the U.S. negotiators unpre- 
pared as they were forced to admit, after repeat- 
ed quc.stions from other delegates, that the 
adininisiraiion had not acted on such advanced 
questions as the domestic tax treatment to which 
contributions to an international authority would 
be subject. This admission proved an embarrass- 
ment to the U.S. delegation and .should have 
served as a warning of other potential embar- 
rassments that the delegation would face later. 

(2) The model had the psychological effect of 
imparting to LDC conference participants an air 
of cxperli.se regarding an advanced technologi- 
cal subject, thereby making them "as sophisti- 
cated” technically as their DC counterparts. Tliis 
mind-set of presumed technical equality created 
an atmosphere conducive to the proliferation of 
unrealistic proposals. It was suddenly quite easy, 
and in some rc.specis more legitimate, to seize on 
a particular number in the study and ‘Tun with 
it" without ncccs.sarily understanding how the 
number was determined or what its interrela- 
tionship with other assumptions might be, 

(3) The presentation of the model and the 
.subsequent release and promotion of conflict- 
ing data on the part of the U.S. delegation re- 
sulted in a cascade of technical misinformation. 

It was counterproductive for the United 
States to release a complete information pack- 
age one day, which it touted as “the best avail- 
able data,” and to apologize for inaccurate bits 
and pieces the next day. This was panicularly 
serious because those assumptions within the 
model that the United States had been trying to 
withdraw from discussion provide the econom- 
ic/commercial underpinnings of the entire in- 
dustry as postulated in the model. To the more 
.suspicious delegations, the process created an 
image of tinkering with the figures in an attempt 
to put U.S. proposals in the most favorable light. 
Under such negotiating conditions, it was diffi- 
cult for the United Slates to criticize other dele- 
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gaiions for submitiing proposals that may be con- 
sidered outrageous or unsubstantiated. In effect, 
the conflicting nature of the U.S. presentahon 
bestowed an equivalent legitimacy on all parties 
regarding the validity of their proposals. 

With this experience fresh in their minds it 
was rather startling that the U.S. delegation 
compounded its errors by sponsoring a special 
seminar at Cambridge under the auspices of 
MIT for the express purpose of imparting to a 
store of LDC delegations a degree of sophisti- 
cation in the use of the model. The delegates 
were given open access to the model itself. In 
addition, the MIT team and the U.S. delegation 
established an on-line capability while the con- 
ference was underway when it reconvened in 
New' York that August. 

Most striking in all of this unprecedented 
generosity to U.S. negniiaiing adversaries was 
the timing. The United Siate.s provided the 
means to undermine its technical proposals 
only one year after the Engo treachery at the 
sixth session. That treachery immediately fol- 
lowed Kissinger's offer of a parallel sy.siem of 
mining replete with loan guarantees for third 
world and UN activities, Such lemming-like 
behavior on the part of U.S. negotiators was 
unfonunaiely not an aberration; it was repealed 
.several times in negotiations in other fields whih 
equally di.sasirous results. 

It is interesting to note that the motivation be- 
hind releasing the model w'as to prevent, 
through education, the expres.sion of unrealistic 
proposals, which would confuse the negotiating 
process, However, this well-intentioned action 
brought about exactly what it sought to elimi- 
nate, 

WHO HAS RATIFIED UNCLOS? 

The legitimacy of any regime depends on a 
variety of factors, including its perceived 
importance, relevance, reasonableness, and 
practicality. These factors are in large part 
influenced by the power and importance of 
Slates that recognize, or are parties to. the 
regime. In the ca.se of UNCLOS. 199.3 saw the 
unprecedented fact of a treaty entering into 
force having beeti ratified by over sixty states 
(six of which, are landlocked), without the par- 
ticipation of any Western industrialized nations. 

Such a prospect was of great concern to 
treaty signaioric.s because they feared it would 
be doomed (o irrelevancy. Fearing such an out- 
come for the UN's premier New International 
Economic Order achievement, then-Secretary 
General Javier Perez de Cuellar, himself a for- 


mer UNCLOS delegate, reopened talks in 1993 
aimed al making the treaty more palatable to 
the industrialized countries. 

Prior to the 1 994 agreement, most industrial- 
ized countries followed the U.S. lead in refus- 
ing to accede to the treaty. Some shared the var- 
ious concerns expressed by the United State.s. 
Others, however, were fearful that without U.S. 
participation and contrilMition of 25 percent of 
all financial assessments they would be 
required to bankroll the treaty themselves. Per- 
haps this is the ultimate source of U.S, leverage 
in governing the support of other nations as 
nonparticipanls in the treaty. 

As shown in table I, the list of treaty ratifier.s 
is long but unimpressive and collectively 
account for less than 58 percent of the annual 
UN schedule of as.ses.smems. ,A UN-sponsored 
ocean mining corporation relying on the.se sub- 
scribers would be financially unviable and little 
threat to a nonparticipating United States. Table 
2 lists those countrie.s that have chosen to 
remain outside of the treaty regime. As of 
March 1997, 116 nations had deposited their 
in.sirumems of ratification or accession (U.S. 
Department of State 1997). 

DEPARTMENT OF DEFENSE AND 
THE NAVY SUPPORT THE TREATY 

After the Clinton administration participated 
in the 199.3-94 revision negotiations, both the 
House and the Senate held hearings on the sta- 
tus of the UNCLOS and the prospects of U.S. 
ocean mining. The administration attempted to 
convince Congress that participation in the 
UNCLOS is overwhelmingly in the U.S. na- 
tional interest, primarily on the basis of sea 
power and naval mobility issues. The arguments 
presented by representatives of the Joint Chiefs 
of Staff, Department of Defense (DOD) Gener- 
al Counsel, and the Coast Guard, however, stat- 
ed e.sseniially that the United Stales would ben- 
efit from the possible reduction in excessive 
maritime claims by coastal states through ies.s- 
cning the need for a shrinking U.S. Navy to 
engage in challenges of coastal state ciaim.s. It 
should be noted that DOD’s long-standing sup- 
port for the treaty has nothing to do with the 
1 994 agreemem. In fact, DOD has been a con- 
sistent treaty proponent since 1982. addressing 
only the narrow issue of freedom of navigation. 
In the view of the Joint Chiefs of Staff: 

Remaining outside the LOS convention would 

have the undesirable effect of placing the L'.S. 

Freedom of Navigation (FON) program "center 

stage" as the primary U.S. instrument for chal- 
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TABLE 1 

Stales Parly to the Law of the Sea Convention (As of March 1997) 


African 

A.sian 

Easium 

European 

Latin America 
and Caribbean 

We.siern Europe 
and Others 

Algeria (.01) 

Bahrain (.01) 

Bosnia- 

Antigua & 

Australia ( 1.46) 

Angola (.01) 

Brunei (.02) 

Herzegovina 

Barbuda (.01) 

Austria (.85) 

Boi.swana (.01) 

Burma (.01) 

(.02) 

.Argentina (.48) 

Finland (.61) 

CamcrtH)ii(,()l) 

China (.72) 

Bulgaria (.10) 

Uahanias (.02) 

Franco (6.32) 

Cape Verde (.01) 

Cook l.sland.s 

Croatia t.lO) 

Barbados (.0!) 

Germanv (8.94) 

Comoros (.01) 

Cyprus (.03) 

Czech Republic 

Belize (.01) 

Greece (.37) 

Cote d’Ivoire (.01) 

Fiji (.01) 

(.32) 

Bolivia (.01) 

Iceland (.03) 

Djibouti (.01) 

India (.31) 

Macedonia (.01) 

Brazil (1.62) 

Ireland (.20) 

Egypt (.07) 

Indone.sia (.14) 

Georgia (.16) 

Co-sia Rica (.01) 

itaiv (4.79) 

Gambia (.01) 

Iraq (.14) 

Romania (.IS) 

Cuba (.07) 

Malta (.01) 

Ghana (.01) 

Japan (13.95) 

Russia (5.68) 

Dominica (.01 ) 

Monaco (.01) 

Guinea (.0)) 

Jordan (.01) 

Slovakia (.10) 

Grenada (.0!) 

.Netherlands 

Guinea-Bi.s.sau (.01) 

Kuwait (.20) 

Slovenia (.07) 

Guatemala (.02) 

(1.58) 

Kenya (.01) 

Lebanon (.01) 

Yueostavia (.11) 

Guyana (.01) 

New Zealand 

Mali (.0!) 

Malaysia (.14) 


Haiti (.0!) 

(.24) 

Mauritania (.01) 

Marshall is. (.01) 


Honduras (.01) 

Norwav (.55) 

Mauritius (.01) 

Micronesia (.01) 


Jamaica (.01) 

Spain (2.24) 

Mozambique (.01) 

Mongolia (.01) 


Mexico (.78) 

Sweden (1.22) 

Namibia (.01) 

Nauru 


Panama (.01) 


NigeriH(,16) 

Oman (.04) 


parasuay (.01) 


Sao Tome and 

Pakistan (.06) 


St. Kitts and 


Principe (.01) 

Palau 


Nevis (.01) 


Senegal (.0!) 

Papua New Guinea 


St. Lucia (.01) 


Scvchcne.s(.OI) 

(.01) 


St, Vincent and the 


Sierra Leone (.01) 

Philippines (.06) 


Grenadines (.01) 


Somalia (.01) 

Saudi Arabia (.HO) 


Trinidad and 


Sudan (.01) 

Sincapore (.14) 


Tobago (.04) 


Tanzania (.01) 

S. Korea (.80) 


Uruguay (.04) 


Togo (.01) 

Sri Lanka (.01) 




Tunisia (.03) 

Tonga 




Uganda (.01) 

Vietnam (.01) 




Zaire (.01) 

Samoa (.01) 




Zambia (.01) 

Yemen (.01) 




Zimbabwe (.01) 





33 (.56) 

32(17.68) 

1 1 (6.82) 

24 (3.23) 

16(29.42) 


Sourca. U.S. Deparnncni of State 1997. 

Note. Figures in parcnthesc.'. indicate the percentage of (lie UN budget (hat ouch .sinie is assessed unnuully (United Nations 
1997), 


ienging excessive claims. Although the FON 
program is intended to be neither provocative 
nor controversial, some states view it a.s such. 
According to a 1992 State Department study of 
illegal claims, the U.S. was then actively 
protesting illegal claims by more than thirty 
states at the rate of 30 to 40 protests pci year. 
This year, more than sixty states arc making 
.such claims. Of particular concern to DOD arc 
claims asserting that the righus of transit pas* 
sage (through an inieniaiional strait) or iiwio- 
cem passage fihrough lerrilorial waters) are 
cimUitioneU on prior notification by warships. 
We are al-sr) concerned with claims of “securi- 
ty zones" or illegal baselines which have the 
effect of delimiting laigc ocean areas as territo- 
rial sea Oi internal waters. U.S. policy has been 
to challenge systematically those claims— both 


dipiomaticully and operationally—through the 
FON program. 

U.S. accession to the Conveniion should 
help moderate the proliferation of exce,ssive 
maritime claims, it is important to note that 
such claims are not being made by some anti- 
U.S. bloc, but by virtually ait coastal .states — 
including many of our friends and closest 
allies, They range from Italy's noncompliant 
historic bay claims, to Canada's excessive 
baseline claim.s. Other examples include 
Indoncsia'.s icsiriclive archij>elagic .sea lanes 
(Xissage claims and Peru's restriction on air- 
craft overilighl. 

This is not to suggest unreusonuble unilater- 
al claims which attempt to restrict navigation 
will cease once the United States becomes 
party to the LOS convention. Coastal states 
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TABLE 2 

Slates Not Party to the Law of the Sea Convention (As of Mardi 1997) 




Eastern 

Latin America 

Western Europe 

African 

Asian 

Eurx^jean 

and Caribbean 

and Others 

Benin (.01) 

Afah.anisian {.01) 

Albania (.01) 

Chile (.08) 

Andorra (.01) 

Burkina (.01) 

Bangladesh (.01) 

Armenia (.08) 

Colombia (.11) 

Belgium (.99) 

Burundi (.0!) 

Bhutan (.01) 

Estonia (.05)" 

Dominican Rep 

Canada (3.07) 

Cent. African Rep 

Cambodia (.01) 

Holy See 

(.01) 

Denmark (.70) 

f.on 

Iran (.60) 

Hungary (.01) 

Ecuador (.02) 

Liechtenstein 

Chad f,()l) 

Israel (.26)" 

ljHvia<.IO) 

E! Sa!vador(.0l) 

(.01) 

Congo (.0!) 

K.azakhstan (.26) 

Lithuania (.11) 

Peni (.06) 

Luxembourg 

Equaloria! Guinea 

Kiribati" 

Moldova (.11) 

Suriname (.01) 

(-07) 

(.01) 

Kyrgysian (.04) 

Poland (.38) 

Venezuela (.40) 

Pofiucal (.24) 

Eriteria f.Ol) 

Laos ( .0 1 ) 

Switzerland 


San Marino 

Ethiopia (.01) 

Maldives (.01) 

Ukraine (1-48) 


(.01) 

Gabon (.01) 

Nepal (.01) 



Turkey (,.34) 

Lesotho (.0!) 

N. Korea (.04)" 



United 

Liberia (.01) 

Qatar (.04) 



Kingdom 

Libva(.21) 

Solomon Islands 



(3.27) 

Madagascar (.01) 

(.01) 



United States*' 

Malawi f.Oi) 

.Svria (.03) 



(25.00) 

Morocco (.00) 

Tajikisinn (.03) 




Niger(.()i) 

Thailand (.13) 




Rwanda (.01) 

Turkmenistan (.04) 




SouiK Africa (.34)" 

Tuvalu" 




.Swaziland (.0!) 

UAE(.19) 

Vanuatu (.01) 




20 (.75) 

22 (1.75) 

1 1 (2.33) 

8 (.70) 

n(.33.71) 


‘'Esioniii, Isriiel, Kifibiili, Nonh Korea, Soinh Africa, amJ Tuvalu are not listed in any region by die United Naiions- 
'Techiiically, the United Stales is not a member of any region, htii is considered a pan of Western Europe & Odiers for elec- 
uwil purposes, 

Sourer. U.S, Depnrimeni of Stale 1997, 

faille. Figures in parentheses indicate the percentage of the UN budget that each state is assessed annually (Uniicd Nations 
1997), 


make excessive claims because they believe 
such claims to be in their national interest and 
becairse they believe they can enforce those 
ciaims. With the U.S, as a party, fewer siaie.s 
are likely to view such claims as iegitimaie or 
enforceable. With clear support from the U.S.. 
other nations will be more willing to undertake 
independent or cooperative freedom of naviga- 
tion operations to challenge such claims. As a 
party, our diplomatic challenges will clearly 
carry greater weight. (Acim. Center in U.S. 
Senate 1994) 

This rftiher weak, one-dimensional argument 
for acceptance of the treaty pales in signifi- 
cance with the severe problems embedded in 
Pan XI. including the vulnerability of advanced 
U,S. deep ocean technology to technology 
transfer, which carries with it serious .strategic 
conset]uences, principally in the antisubmarine 
warfare (ASW) arena. 

In addition, DOD expressions of concern 
over moving the FON program to ’'cenier 
siage" as the primary means of challenging 


excessive maritime claims are rather odd as the 
FON program has been "center stage” since 
President Carter began it in 1979. Indeed, with 
or without a UNCLOS, a primary peacetime 
mission of the Navy is. and will coniitnic to be. 
FON activities, although perhaps on a slightly 
less frequent basis. 

Unbelievably, in 1995. Navy lawyers were 
said to have briefed civilian military sealift 
command charter ve.ssel masters that the con- 
tinuing cutback of navy surface combutants 
required that unarmed cargo vessels will be 
ordered to conduct FON challenges. “Not to 
worry.” they told these startled merchant sea- 
men, “a combatant will be over the horizon just 
in ca.se there is any trouble.” 

GAINS AND LOSSES FOR THE 
UNITED STATES FROM UNCLOS 

In assessing the gains and lo.sses to the range 
of U.S. ocean interests, it becomes clear that the 
United States has very little to gain but much to 
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lose by accession to UNCLOS. This unatysis is 
drawn Ifom Gary Knight’s presentation lo the 
American Enierpri.se institute. 

Deep Seabed Mining. Presumably what we 
want is politically and economically secure 
iiccc.ss to deep seabed mineral resources for 
companies or corrsortia operating from the 
United States. What we have now (and under a 
no-treaty regime) is a legal right to mine nod- 
ule.s from the deep ocean lloor. That right 
stems from two factors — first, the rea nullius 
character of deep seabed resources, which 


In assessing the gains and losses to the range of 
U.S. ocean interests, it becomes clear that the 
United Stales has very little to gain but much to 
lose by accession to UNCLOS. 


remain .such in spite of General As.sembly rc.s- 
oluiions on the subject and the UNCLOS nego- 
tiations (neither of which has a law-making 
function), and second, the notion of freedom of 
the high .seas, which gives unrestricted acce-ss 
to ocean space for the purpose of apiMopriating 
res nullius objects. 

What would we obtain under a law of ilte 
sea treaty? The proposed treaty would deny 
nondiscriminaiory access and would make il 
extremely difficult for American and other 
developed countries' corporations to panici- 
paie in deep seabed mining. 

Navigation. What the United Stoie.s desires 
is unresiricied (i.e., freedom of the high seas) 
navigation in exclusive economic iones (EEZ) 
and the right of submerged transit through 
siraits con.'ii.sling entirely of territorial waters. 
What we have now is an existing international 
legal right to engage in all freedoms of naviga- 
lion more than three nautical miles from the 
coasi. 

What would we obtain under .t law of the 
sea ueaty? We would have, at best, ambiguous 
righus of freedom of navigation in EEZ’s and 
submerged transit through straits. Put another 
way. the difficulty of establishing our legal 
right to EEZ navigation and submerged straits 
passage would be no more difficult under an 
existing customary inicrnaiional law argument 
than under the convoluted text of the proposed 
UNCLOS. 

The is.suc then becomes. What will this 
nation gain or lose in the rest of the treaty? As 
noted atwve, we Io.se substantially on the deep 
seabed mining issue, and we are probably bet- 
ler off under a no-ireaiy regime for continental 
shelf resource exploitation, scientific research, 
and fisheries purposes. TTius, to suggest that 


the treaty piovisioiis on navigaiion arc soinc- 
Ik>w wwih trading away a prel'crrcd posiiion on 
othet issues is nonsense — there simply is no 
enhanced value for navigaiion in tlte treaty to 
trade away. (Knight 4-6) 

CRITICAL TECHNOLOGIES AT RISK 

Although ihc 1994 treaty itiodificalions have 
toned down some of the most direct mandatory 
technology transfer requirements, the treaty 
still places at risk some very sensitive, and mil- 
itarily useful, technology which may readily be 
misu.scd by the navies of ocean mining states. 
The.se include: underwater mapping and ba- 
thymetry syslcm.s, reflection and refraction 
seismology, magnetic detection technology, 
optical imaging, remotely operated vehicles, 
submersible vehicles, deep .salvage technology, 
active and passive military acoustic systems, 
classified bathymetric and geophysical data, 
and undersea robots and manipulators. 

TTie military application of these technolo- 
gies would provide new anti-submarine warfare 
(ASW) capabilities, strategic deep-sea .salvage 
abilities, and deep-water ba.stions for launching 
.sub-.surfacc ballistic missiles (SSBM's). With 
or without the mandatory technology transfer 
provisions contained in the UNCLOS. U.S. 
participation would provide a “legal'’ conduit 
and cover to justify the acquisition of state-of- 
the-art deep ocean devices and technology that 
have profound national security implications. 
Ocean mining activities by the Enterprise or 
third world nations, such as China or India, can 
provide plausible justification for successfully 
purchasing (echnologie.s that, in the absence of 
ocean mining, would likely be denied on 
national security grounds. 

in 199.5, for instance, the PRC-— a nation 
self-sufTicieni in the dome.siic production of the 
principal metals derived from manganese nod- 
ules — sought and obtained sophisticated 
micro-bathymetry equipment from the United 
States, along with 6,000 meter capable video 
and side-scan sonar systems. This equipment 
may easily be misapplied by the PRC to help 
advance its meager ASW capability in support 
of its attempts to develop a “Blue Water" navy. 
This equipment can also be used to help the 
PRC locate undersea bastions, even within the 
U.S. EEZ, for their missile launching sub- 
marines. 

The justification used by the PRC is its pio- 
neer investor .status awarded by the UNCLOS 
PrepCom in 1993. Ostensibly, the equipment 
will be used for manganese nodule exploration 
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wilhin the Cl;irion/Clipperfon fracture zorre. 
Unforiunately, ^uch surveys should take only 
several irsontlis al sea to aecomplkh. In pan. 
litis is due u> ihe rapid widc-.swaih capability of 
the system they purchased artd lo their choice of 
mincsite locations on. or adjacent to, heavily 
prospected and claimed nodule fields. 

How will the PRC choose to utilize this 
equipment over the 95 percent of its productive 
life when it is not involved in nodule explo- 
ration? A.SW and military submarine mapping 
are overwhelmingly the most likely applica- 
tions. An additional factor to consider is the 
U.S. government’s policy of imposing .security 
classifications on many types of nticrobaihym- 
etry data while indiscriminately selling the 
equipment which is used lo generate such data. 

UNCLOS MILITARY COMMITMENTS? 

In a well-timed contribution to the debate on 
UNCLOS, the Center for Naval Analysis 
(CNA) published a strong analysis on the 
potential for the Internationa] Seabed Authority 
to take on a blue water poiice/enforcement role 
in suppoti of treaty provisions. CNA demon- 
siraied that there is ample precedent and exist- 
ing regulatory llexibiiiiy whereby, if slates par- 
ties cooperate, the ISA may develop a military 
arm that may not only radically extend the 
functions and purposes envisioned for it by the 
United Stales and its industrialized allies but 
may one day directly threaten U.S, high seas 
and economic zone inieresLs a.s well. “The 
development of international maritime law, 
especially the Third UN convention of the Law 
of the Sea (UNCLOS 111), has established u 
legal environment in which the UN could take 
on a variety of new low-inten.sity policing func- 
tions in support of international agreements. 
This is especially important in areas of inteTna- 
tiona! straits because attempts to police straits 
could lead to disputes, perhaps even conflicts. 
For many nations, this mission area could 
involve coast guards as well as civilian mar- 
itime agencies" (vSands).- 

An issue recently raised in Congress, and par- 
lieuiarly in the Senate, revolves around the 
cxiciii III wliicii U.S. piu'licipiiiion in a decision 
of a UN body — in this case ihc UN Security 
Coiincit and its voies on UN peacekeeping — 
might commit the United States to expend 
funds and provide personnel for an action not 
approved by Congress. . . . .Some in Congress 
might want to have similar consultations and 
reporting requirements instituted as a way of 
keeping up with the work of the International 
Seabed Authority and its organs and bodies. 
(Browne) 


Given the ambiguity embedded in the char- 
ter, rules, regulations, and .scope of the 1.SA as 
well as the highly tmccriain ability of the Unit- 
ed States or its allies to significantly influence 
events wiihirt the new organization, the poten- 
tial of the ISA becoming a runaway train can- 
not be dismissed. Some of the most likely areas 
where the ISA may attempt to apply naval 
power, according to CNA, are: enforcement of 
fi.sheries regulation, measures to protect the 
marine environment.-^ protect sea and air traffic, 
convoy and escort of selected traffic on the high 
.seas,'* and protection of offshore assets such as 
petroleum platforms, deep-water off-shore port 
facilities, pipeheads, ocean mining claims and 
operations. 

DANGEROUS PRECEDENTS 

The benefits to the United States of UNC- 
LOS participation cannot be denied. They 
include guidelines on the management of fish- 
eries, the environment, dispute .selllemeni, and 
marginal improvements in freedom of naviga- 
tion and overflight. While such issues seem 
impressive on the surface, their resolution is not 
a Herculean achievement nor are they critical to 
the economic health or physical security of the 
United States. The administration has trumpet- 
ed these successes as justification for U.S. 
accession to UNCLOS, while it has ignored or 
downplayed serious precedential and .strategic 
issues, engaging in what theologians call adi- 
aphora— or dwelling on things that are unim- 
portant. A good rhetorician will attempt to side- 
track a discussion away from substantive issues 
if they do not .support his argument and onto 
adiaphorous is.sue.s. The “real" issues presented 
by accc.ssion to UNCLOS have been little dis- 
cussed since 1982. and they are being side- 
stepped today in an effort lo “seU" the 1994 
agreement. 

The stakes for which the United States was 
playing in UNCLOS extended well beyond the 
relatively parochial interests of tuna ft.shermen, 
peacetime sailors, or future ocean miners. What 
was being decided was nine-fold. 

First, the esiahlishmeni of a far-reaching 
precedent regarding control over traditionally 
“nonteiritorial areas.” This precedent not only 
will dictate future oceanic arrangements, but 
may well encompass such areas as Antarctica 
and outer space. 

Second, the precedent of bestowing on LDCs 
effective control over corporate activities 
beyond their national borders, most graphically 
seen in the deep seabed negotiations, may 
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snowball beyond oceanic arcaii and provide the 
procedural avenues and negotiating cohesive- 
ncss necessary to allow them to place stricter 
international controls over the activities of 
muliinaiional corporations in general. 

Third, it is possible that the voting arrange- 
menls being adopted for a new Imemationa! 
Seabed Authority, based on a one-nation, one- 
vote principle, which refuses to recognize the 
insiilution of an interest group veto as exists in 
the UN Security Council, may eventually cre- 
ate a ground swell within the United Nations 
itself to revamp the existing voting arrange- 
ments and eliminate the Security Council. 

Fourth, the momentum generated at UNC- 
LOS by the combination of LDC steamroller- 
like tactics and U.S. negotiating weakness may 
effect other alterations in institutional arrange- 
ments and global power sinictures, which can 
only be estimated now. 

Fifth, the ISA, if established in its present 
form, would be a major disincentive to invest- 
ment, which will effectively shut out the Unit- 
ed Slates from access to future sources of 
strategic minerals and unnecessarily perpetuate 
U,S. import dependence. 

Sixth, the most curious and potentially mo,st 
threatening aspect of the UN Law of the Sea 
process is provisional application. The admin- 
istration does not intend to submit the ■’agree- 
ment” and the 1982 convention for advice and 
consent for some years, possibly not until mid- 
1998. in the meantime, the United States as a 
signatory of the ''agreement” may become a 
“provisional member” of the Council, the exec- 
utive organ of the Seabed Authority (Hoyle 
1994). While provisional application is not a 
new procedure, it is not commonly used. Arti- 
cle 25 of the 1969 Vienna convention on the 
Law of Treaties recognizes the procedure. 

Seventh, the structure, powers, functions, 
and voting arrangements in the ISA carry the 
potential for an aggrc.ssive enforcement capa- 
bility developing within UNCLOS. Such a 
capability may have a military component that 
may complicate, rather than lend order to. 
ocean activities. In addition, the United States 
may llnd itself facing an unanticipated .set of 
future international political and financial 
obligations as a result. 

Eighth, the compulsory dispute .settlement 
features of the treaty are of concern. 

Tlie Senate has historically been reluctant to 
accept broad compulsory di.spute settlement 
language in treaties pending before it. For 
example, after nearly 15 years of olf-and-on 
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debate, the Senate, in 193.‘i, rejected U.S. 
adherence to the 1920 Statute ul the Perinancnl 
Coun of Inicrijaiional Ju.siice (PCU). the judi- 
cial arm of the League of Nations. In 1946, 
when the Senate gave its advice and consent to 
U.S. ratification of the Statute of the Interna- 
tional Court of Justice (iCJ) and acceptance of 
the compulsory jurisdiction of the Couti {under 
Article 36. paragraph 2 of the Statute), it added 
the words “as determined by the United Slates” 
(the Connally rc.servalion) to indicate lire Unit- 
ed States would determine whether a que.stion 
was within its domestic Jurisdiction and thus 
bcyruid the jurisdiction of the World Coun. 
(This Article 36 declaration was withdrawn, 
effective April 1986, by the executive branch.) 

In May 1960, lire Senate considered the four 
1958 Law of the Sea conventions and an Op- 
tional Protocol providing for the compulsory 
juri-sdiciion of the JCJ in di.sputes over the in- 
terpretation or application of the conventions. 
The Senate rejected the Optional Protocol. 

This concern that the United Stales maintain 
control over what actions might be taken 
against it. inlemaiionally. was reinforced dur- 
ing (he last months of 1994, during congres- 
sional consideration of the Uruguay Round 
GATT Agreements, the World Trade Organiza- 
tion. and its dispute settlement procedures. As 
a potenlial complaining party, the United 
States wanted a strengthened and expedited 
process: however, as a potential subject of a 
complaint, the United States wanted to protect 
its sovereign control over it.s own enacted laws 
and interests, (Browne) 

Ninth, UNCLOS provides a plausible cover 
for foreign navies wishing to build a modern 
anti-submarine warfare or submarine launched 
ballistic missile firing location capability to 
acquire the necessary acoustic, baihymeli'y, and 
signal processing systems. This may already be 
happening in the ca,se of the People’s Republic 
of China. 

TREATY STATUS — 

OVERSTATED CLAIMS 
The greatest single accomplishment touted 
by the administration in seeking Senate ratifi- 
cation of the treaty and the 1 994 agreement has 
been a guaranteed seal on the influcniiai Coun- 
cil of the Internationa! Seabed Authority, While 
it may be premature to a,ssess whether the 
Council will live up to its potential, there is no 
truth to a.ssertions that the United Slates is 
guaranteed a seal on that body. The overselling 
of the treaty is most evident on this issue. 

US. Pattern of Ingratiation and Deception 
The Clinton administration, in a desperate 
ailempi to portray the UNCLOS as being in the 
national interest and worthy of ratification, ha.s 
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compromised awriy ionj’-ierm Council repre- 
seniaiion in exchange for .securing a quick seat 
prior lo .Seniue consideration. This exercise in 
"poiilical optics" occurred during the ISA 
(ichaie over Council representation in the Con- 
sumers/lmponers Chamber. 

The meeting of Group A — the consumers/ 
imporieis group — was aiiended by Belgium, 
Cape Verde, China. France, Germany, Japan, 
Marshall Islands, the Republic of Korea, Rus- 
sian Federation. United .States and United 
Kingdom, (UN Document SEA/1494, 1) 

The United States, United Kingdom, Rus- 
sian Federation, Japan, Germany, Belgium, and 
Italy expressed their interest in nomination to 
the Council, Belgium, Italy, and Germany 
withdrew their requests on the understanding 
that the principle of rotation would provide 
opportunities for their election to the Council a! 
a later date. The group agreed to nominate 
Japan, Russian Federation, United Kingdom, 
and United Siaie.s to the Council, with Russian 
Federation and United Slates for election for a 
two-year term and Japan and the United King- 
dom for a four-year term. 

The acceptance by the Russian Federation 
and the United States of two-year lerm.s was on 
the understanding (hat the Assembly would 
affirm that the Council would include the Ea.si- 
ern European State having the largest economy 
.Ts well as the Slate having the largc.st economy 
on the date of entry tiiio force of the Conven- 
tion. should those States seek re-election to the 
Council. The acceptance was also predicated 
on the undersianciing that the principle of rota- 
tion would apply to Japan and the United King- 
dom after four years. (UN Document SEA/ 
i47T 6) 

Why did the United States and the Russian 
Federation accept two-year terms in.siead of 
vying for the two four-year appointments? The 
Russians believed that they had struck a deal 
whereby the other group members agreed to re- 
elect them after the initial two-year term 
expired and that Japan and the United Kingdom 
would face a mandatory rotation. The United 
States, while confirming the Russian view of 
the two-year term, stated that the re-election 
conditions and mandatory rotation of the Unit- 
ed Kingdom and Japan did not apply to U.S. 
acceptance of a two-year term. 

WESLEY S. SCHOLZ (United States), speak- 
ing as coordinaior of group A, said ihai ... he 
had iisstimed liiai the grttup had agreed on the 
nomination of the United Suites and Russia for 
iwo-yenr terms and the United Kingdom and 
Japan for four-year icrm.s. assuming that cer- 
tain condiiinns had been met. 

Tlie United States had agreed to a two-year 
term, the United Kingdom and Japan had 
agreed to four year terms, and the Russian Fed- 
eration had agreed to a two-year term, on the 


conditions stipulated in (he repon of the Prc.si- 

dem. (UN Document SEA/1473. 10) 

It is remarkable that art administration that is 
strongly promoting U.S. accession lo the UNC- 
LOS would be willing to volunteer the United 
States to a dimini.shed role wnthin irs key deci- 
sionmaking body. The failure of the United 
Stales to press for re-clection guaraniec.s — ti.s 
the Russians have — may readily be construed 
as the act of a de.sperate delegation attempting 
to project the ap^arance of influence at any 
price in order to deceive the Senate into ratifi- 
cation of the UNCLOS. 

The Russian representative, recognizing the 
potential for a .serious North/South rift, stated 
that “the challenge of agreeing on equitable 
geographical distribution was only pan of the 
problem facing the Assembly. As in the negoti- 
ation period for the ctmvemion, a majority had 
agreed on a position that was not workable. 
Realization of that fact had led to negotiation of 
the agreement on the implementation of Pari 
XL Hie agreement had been hastily drafted, 
and compromise had been reached only 
through some sacrifice. The Assembly was now 
being challenged to put into practice both the 
convention and the agreement. The Assembly 
should not pit the South against the North. a.s 
there were a number of States actively prepar- 
ing to exploit the resources of the seabed" (UN 
Document SEA/1469. 6). 

Unfortunately, (he potential for polarization 
among ISA members is high and will likely be 
exacerbated by future financing problems, lack 
of significant achievements, resistance by some 
member .siatc.s to back radical initiatives, slow 
development of seabed resources, and a tack of 
hoped for revenue .sharing. These issues need to 
be fully explored during the future ratification 
debate. 

BOTTOM I-INE 

While UNCLOS has effectively codified 
many aspects of traditional law and ha.s suc- 
cessfully incorporated several modern i.ssues, 
such as environment, fisheries, and coastal zone 
management, these can be regarded as “nice to 
have" accomplishments but are by no means 
csseniia! to the political, economic, or military 
security of the United Slates, In fact, one of the 
principal reasons for the establi.shment of 
UNCLOS 111 was to resolve U.S. conflicts with 
several Latin American states over terriioria! 
sea claims in the Pacific Ocean and the repeat- 
ed seizure of U.S. tuna boats and their crew.s. 
After more than ten years of UNCLOS III. ten 



years of post-UNCLOS ill ratincalion debate, 
and two more years of negotiation of the agree- 
ment. Nicaragua, Peru, Ecuador, and El Sal- 
vador still claim 200-mile territorial seas and 
refuse to become parties to the convention. 

With regard to Nicaragua and Peru, their 
abstention could be due to their claim to the 
200-tnile territorial sea, which is not in confor- 
mity with the Convention. 

The reasons for the absence oi non-panici- 
pation of these states are not clear. Only Turkey 
explained that it had some difficulties with cer- 
tain pros'isions of the Convention. Ecuador and 
E! Salvador may have chosen not to vote 
because of their claim to the 2<X)-mile territor- 
ial sea. (Hayashi, 5-6) 

In fact, the Turkish problems with the UNC- 
LOS may eventually lead to a major shooting 
war between Turkey and Greece. In July 1995, 
the Turkish Parliament issued a strong warning 
to Greece not to extend its territorial sea to 
twelve nautical miles as allowed in the conven- 
tion. The Parliament, concerned that an exten- 
sion of Greek territorial .sea limits to twelve 
nautical miles would make 70 percent of the 
Aegean Sea a “Greek lake," empowered the 
government to lake all measures, including mil- 
itary actions if nece.ssary, to protect the vital 
interests of Turkey. “The balance in the Aegean 
was established with the Lausanne Peace 
Treaty of 1923 at which lime the territorial 
waters of both countries were at three miles” 
(Jane’s 1995. 1 1). On the other hand, the regu- 
latory, political, technological, economic, and 
possibly rttiiiiary conce.ssions embedded in the 
treaty represent a set of potential ihreai.s and 
traps that the United Slates should not walk 
blithely into. 

Treaty supporters within the United Slates 
now include a number of former treaty oppo- 
nents who appear to have resigned themselves to 
a “this is the best deal we are likely to achieve” 
philosophy after the Clinton administration's 
failure to press hard for real change during the 
1993-94 renegotiation. To cite the adminislia- 
lion’s weak negotiating skill or its failures to 
argue on behalf of basic U.S. national security 
interests in international forums makes a poor 
rationale for ratification of a treaty. 

There is a common misperception that exist- 
ing national security export control mecha- 
nisms will act as a safety net to ensure that the 
treaty will not serve as a conduit for militarily 
critical technology to be exported to potential 
adversaries. Unfortunately, the “stovepiped" na- 
ture of many government policy actions ma-sks 
the fact that the Clinton administration has vir- 


tually eviscerated the export comrot process 
within the U.S. government and has dismantled 
the international regulatory mechanism as well 
(Leilner, 1995). There is no longer a reliable 
safety net to prevent foreign military or intelli- 
gence services from using the treaty as a cover 
to acquire highly strategic state-of-the-art tech- 
nology that may be used to enhance power pro- 
jection or regional destabilization activities. 

CONTRACTING OUT 
U.S. FOREIGN POLICY 

If there is one overarching characterization 
that can describe U.S. participation in UNC- 
LOS, it is taking a giant step forward in the 
continuing delegation of U.S. foreign policy to 
the United Nations. Recent milestones along 
this path include U.S. initiatives to multinaiion- 
alize peacekeeping operations such as that in 
Bosnia, “humanitarian relief operations as in 
Somalia and Rwanda, and actual belligerent 
military operations like the Gulf war. 

Ironically, this “contracting out” of U.S. for- 
eign policy is quietly taking place against the 
backdrop of a growing domestic debate on 
whether to repeal the War Powers Act, which 
places strict limits on the president’s ability to 
u.se miliuiry force in support of foreign policy 
objectives. Would the lifting of War Powcr.s Act 
restriciions lead the president to commit U.S. 
forces to ever more complicated and dangerous 
UN-sponsored military operations? Would the 
potential military commitments hidden in 
UNCLOS have a greater likelihood of develop- 
ing? Will the United Stales eventually find 
itself in the position of “world policeman." 
being assigned roles and missions dictated by 
others? 

Many of those in favor of repealing the War 
Powers Act argue that meddlesome congres- 
sional oversight and second-guessing of presi- 
dential prerogatives are burdensome con- 
straints. Imagine the second-guessing and 
interest group politics imposed by 170 nations 
and their bloated bureaucracy of international 
civil servani.s as the “contracting out" of U.S. 
foreign policy coniiniics. 

The International Seabed Authority and 
UNCLOS represent the surrender, with little or 
no compcn.saiion. of a variety of tangible U.S. 
security and sovereignty equities over a geo- 
graphic area encompassing 70 percent of the 
earth’s surface. The administration is attempt- 
ing to bind this nation to a treaty and a bureau- 
cratic organization whose basic operating prin- 
ciples are inimical to U.S. interests and that, to 
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date, is officially recognized only by third 
world and landlocked slates. 

The United Slates has once again approached 
a negoiiaiion by “giving or offering a concrete, 
positive, material advantage in exchange for 
hypothetical concession of a negative activity: a 
tangible asset is sacrificed for a promise not to 
make irnuhlc in the fiitiirc; sonicltiing measur- 
able and manifest is traded for the promise of 
something unmeasurable and unveriftable” 
(Revel 1983, 249). 

This negotiating prineiplo is pan of a wider 
leehnique: /irinr Liwcessinn. U consists of ced- 
ing in advance, even before negotiations begin, 
what should be the subject of the negotiations 
and which the West should propose at the end of 
the talks, not at the .start, and then only in ex- 
change for a carefully weighed and at least 
equivalent coumerconcessjon. (Revel 1983, 249) 

It is disturbing to note the extremes to which 
the Clinton administration rhay be w-illing to go 
in order to secure ratification of this treaty. A 
persistent rumor has been circulating among 
Law of the Sea w'aichers for the past two years 
that significant political pressure was applied to 
the Lockheed Corporation to force it to .silence 
its opposition to the treaty and the 1994 agree- 
ment, As the story goe.s, at a 1994 interagency 
meeting where irritation was expressed over 
vocal treaty opponents, a naval officer volun- 
teered to “take care" of Lockheed, At that time, 
Lockheed was at a very delicate stage of its 
controversial merger with Marlin-Marietta and 
extremely sensitive to external factors that 
could rai.se government objections to the merg- 
er, Reportedly. Lockheed personnel, summoned 
by senior management, were ordered lo cease 
public criticism of the treaty. Congressional 
review could uncover the truth behind the 
rumor and expose the parties involved. 

As staled earlier, of the many precedents 
embodied in the existence of the ISA. the cre- 
ation of an international bureaucracy with pow- 
ers 10 tax. regulate, and enforce its will are per- 
haps the most dramatic and, in the long term, 
the most dangerous. The granting of what are 
esseniially sovereign powers is unprecedented 
and unfortunately fits within a larger pattern of 
UN behavior — that being, to free itself from the 
political domination of the five, permanent 
members of the Security Council as well as to 
insuliue itself from the uncertainties and politi- 
cal limiiaiions accompanying the traditional 
siaic-spon.sorcd financing of UN operations. 

Secretary General Boulros-Boutros Ghali 
recently proposed to est.abiish a "world tax" on 


airline tickets and currency exchanges a.s an 
independent means of financing the UN. 
“Faced with $2.3 billion in arrears from mem- 
ber nations that failed to pay their assess- 
ments— including $1.2 billion owed by the 
United State.s — UN officials and others have 
long sought an independent means to raise 
money for the organization’s annua! budget of 
roughly $3 billion” (Barter 1996). Disclosure 
of this plan provoked an immediate negative 
respon.se in the U.S. Senate when majority 
leader Bob Dole staled that, “the United 
Nations continues its out-of-controi pursuit of 
power" and along with colleagues called for an 
immediate investigation (Barber 1996). 

Unfortunately, the Law of the Sea Treaty 
goes far beyond the Ghali plan and may indeed 
be viewed as a harbinger of future UN efforts to 
spin-off or reformulate its activities in such a 
way as to insulate itself from, and possibly be- 
come ascendant to. the sovereign character of 
nation-states. Unless the United States is will- 
ing to insist on further renegotiation of the 
treaty to protect these and other vital interests, 
the Senate will have little alternative other than 
rejection and refusal to ratify. Rejection by the 
Senate appears to be the only action capable of 
serving as the caiaiy.st to bring all parties back 
to the table. 

NOTES 

1. Of the seventeen countries abstaining, all but 
Belgium. Italy. Luxembourg, Spain, the Federal 
Republic of Germany, and the Untied Kingdom 
signed the treaty in December 1982. 

2. For example, the U.S. Coast Guard (U.SCG) 
enforces U.S. federal taw on the high seas, interdicts 
smugglers moving drugs and illegal migmnl.s, 
enforces fi.shcries regulations and U S. law. and pro- 
tects U.S. interests in the exclusive economic zone 
claimed by the United States. Further, the USCG h.ns 
cullers involved in detection, monitoring interdiction 
and operational support of third-country drug opera- 
lioas. and conducts joint counter narcotics training 
and patrols with several countrie.s. The USCG has 
agreements with Japan and Hong Kong and experi- 
ence in sea lines of communication (SL(X!) through 
cooperation with the U.S. Navy. 

3. The Antarctic Treaty internationalized and 
demilitarized the Antarctic continent and provided for 
its cooperative exploration and future use. Several 
countries have claimed sovereignty over areas of 
Anmrctica, claims that the United States and the for- 
mer Soviet Union did not recognize. Rivalry backed 
by the threat or use of military force for control of 
exploitable economic resources is still only a theoret- 
ical possibility, and one that still looms small given 
past scientific cooperaiitm and the continent’s i\ola- 
iton. Resource exploitation could in the near term 
raise environmental protection concerns, about which 
naval forces operating under a UN aegis could be 
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called on lo respond t«cause of the Antarctic Treaty 
and the continent’s location and isolation. For a text 
of ihe Antarctic Treaty, see United States (1982). 

4. With the approval of the United States regard- 
ing the security plan {U.S. approval is required for 
fuel and byproduct.s of U.S. origin, and U.S. war- 
ships, plane.s, and military intelligence satellites 
moniioted the voyage), the first of forty-five ship- 
ments over the next seven years left France in 
November 1992. The ship carrying the plutonium 
casks. Aka-suki Man4, was esccKl«l by the Japanese 
Maritime Safety Agency’s new 6,5fK>-ton escort 
ship, SlH‘kixh~'ma. Singapore. Malaysia, and 
Indonesia have exjwessed ctmeerns about an unspec- 
ified "mishap” involving the shipments, arguing that 
the fissile material should not be transported thrwjgh 
hiisy waterways or near densely populated areas. To 
date, Argentina. Brazil, Chile, Hong Kong, Indwic- 
sia. Malaysia, the Philippines, Singapore, South 
Africa. Uruguay, and. in a way that has caught the 
attemion of the Japanese m^ia, the RejHtblic of 
Nauru have told Japan to keep the .shipments out of 
their leniiorial waters. Tte United States has ruled 
out its passage through the Panama Canal. Others, 
.such as the members of the South Pacific Forum, 
have urged that the shipments be stopped. See also 
Associated Press, Sanger, and Oflley. 
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Responses by Peter Leitner to Additional Questions from Senator Inhofe 

Question la. Article 2(3) of the Treaty states “the sovereignty over the territorial 
sea is exercised subject to this Convention and to other rules of international law.” 
What is your interpretation of this provision? 

Response. The manner in which this article is constructed in effect appears to 
“grant” sovereignty to the Coastal State as if sovereignty didn’t exist prior to the 
appearance of this Treaty. In fact, traditional practice between States has long rec- 
ognized the concept of a Territorial Sea and the exercise of sovereign rights with 
this area. The historic debate has been over the breadth of this coastal zone not over 
its fact or the fact of sovereignty. The arrogant tone of Article 2(3) is an example 
of an attempt to effectuate a reversal of the traditional concept that only States are 
sovereign or can exercise sovereign powers. A strict reading of this Article reveals 
an underlying belief that an international organization is superior, or above, the Na- 
tion State. This revisionist concept serves as the ideological and philosophic basis 
behind imbuing the International Seabed Authority and its Agencies with sovereign 
powers themselves, i.e., teixation, judicial, military, etc. Its implications go even fur- 
ther to imply that sovereignty is a privilege to be granted to a Nation by this U.N. 
based organization rather than an inherent right of a Nation State. This superior/ 
inferior assertion is an attempt to undo the continuous evolution of the Nation State 
that began in the 1400’s and replace it with an ideologically loaded and discredited 
belief in a “global commons” approach. 

Question lb. Do you think all parties of this Treaty will interpret this provision 
the same? 

Response. No. I believe the industrialized and seafaring nations will refuse to rec- 
ognize, that by acceding to this Treaty they have agreed to relegate themselves to 
a subservient position vis-a-vis the Third World and Anti-Western dominated Inter- 
national Seabed Authority. On the other hand, those countries hostile to the exist- 
ing World Order will surely use this “signing away” of sovereignty to their advan- 
tage. We should expect future cases and rulings in the Law of the Sea Tribunals 
and elsewhere that will use this fact to weaken the existing global political struc- 
ture while seeking to impose increasingly onerous redistributive policies and edicts. 
Such developments will certainly be to the detriment of the United States. 

Question Ic. How could this Treaty interfere with the United States’ sovereign ex- 
ercise of freedom of the seas and in what ways will that have an adverse effect on 
national security and the environment? 

Response. There are a number of ways that US sovereign rights will be adversely 
affected. For instance, in the interest of providing differential treatment for devel- 
oping countries the Treaty Organization may simply decide to exempt so-called dis- 
advantaged states from many of the environmental, wildlife management, teixation, 
and burdensome resource exploitation provisions. This possibility is clearly present 
in the Kyoto Protocol that was rejected by the United States as a patently unfair 
agreement that placed the hulk of the burdens and sacrifices upon the industrialized 
nations while exempting Communist China, and most of the Third World nations. 
By inviting the misuse of environmental provisions of the treaty, they can he readily 
used against the United States and our military forces around the world. For in- 
stance, the Seabed Authority may tolerate, or encourage, Coastal States to refuse 
transit or innocent passage for nuclear powered warships. This is a phenomenon 
that has frequently happened in the past and continues to this day. In fact, several 
Treaty signatories are currently requiring prior permission for such vessels as well 
as conventional warships. While the U.S. views such claims as not permitted under 
the Treaty States are pressing such demands nonetheless. 

Question 2. What are your thoughts about developing countries having the capa- 
bilities to implement international laws relating to issues of our national security 
as well as regulating the marine environment? 

Response. This Treaty clearly ^ves developing countries a forum to effectuate 
such policies. In fact, the “one-nation, one-vote” bedrock principle running through- 
out the Treaty provides the ideological basis for dominating this organization as 
well as its rulemaking and judicial bodies. The historic animosity of a large percent- 
age of the membership of the U.N. General Assembly toward the United States has 
long been part of the political machinations underlying the Law of the Sea Treaty 
negotiations and has carried over into its creation, the International Seabed Author- 
ity. Given the domination of this organization by such hostile interests it should be 
expected that its actions, policies, and rulings will favour redistributive ideologies 
and uneven application of rules and regulations that will operate to the detriment 
of the United States. 



148 


Question 3. What are the implications for the U.S. of acceding to the Treaty and 
becoming a member of the International Seabed Authority? 

Response. The implications are manifold and exceedingly dangerous. On the 
macro level would be our endorsement of anti-nation state provisions and philoso- 
phies that are directly inimical to the well being of our citizens. Such provisions will 
have the following effects: 

• Erosion of U.S. Sovereignty 

Ceding of sovereign powers to the ISA 

Allow Direct & Indirect Taxation of U.S. citizens, entities, and Government 
by an international organization. 

Foster discriminatory resource exploitation policies and practices that act to 
the detriment of the US economy and citizenry. 

Allow direct revenue generation by an international organization so as to 
minimize its exposure to US political pressure by freeing itself from their tradi- 
tionally total reliance upon doinations of capital and equipment from Nation 
states. 

U.S. persons will likely be subjected to discriminatory and uneven Regu- 
latory requirements intended to provide an unfair advantage to others for ideo- 
logical or political reasons. 

U.S. persons will likely be subjected to discriminatory and uneven Licensing 
requirements intended to provide an unfair advantage to others for ideological 
or political reasons. 

• Self-enforcement of Decisions 

The creeping jurisdiction of the law of the Sea Tribunal reveals the potential 
for increasingly bold and confrontational “legal” rulings. As the International 
Seabed Authority can determine its own jurisdiction the potential for inter- 
ference with US naval missions is increasingly likely. 

In addition, nothing in the Treaty precludes the International Seabed Au- 
thority from raising a Navy to enforce its own rules & regulations. 

• Use of Force 

The use of force on the high seas against another State is clearly outlawed 
by Art. 88. 

The Treaty does not ban the existence of Navy’s, but aggressive activities 
they may engage in are a Treaty violation. 

Art. 301 — goes even further to announce that “no use of force is permitted 
to include: blockades, embargos, etc., barred. It should be noted that the Treaty 
does not define “military activities” or what constitutes “force” or “aggressive” 
thus providing the maximum degree of political action for the Seabed Authority. 

Question 4. Can we predict with some degree of certainty whether the Inter- 
national Seabed Authority and its related tribunal will, over time, accrue any more 
powers than those currently provided to it in the Treaty or which they have already 
exercised? 

Response. Yes, in fact a recent case heard by the Tribunal — called the MOX 
Case — the tribunal asserted jurisdiction over activities taking place on land with no 
direct contact with the oceans. In this case, the Government of Ireland sought a rul- 
ing to prevent the British from operating a Mixed Oxide nuclear fuel fabrication 
plant asserting that its run off may adversely effect the environment of the Irish 
Sea. Although the UK representative argued that the Tribunal had no jurisdiction 
over land-based activities the Tribunal decided to take the case anyway. As a treaty 
member the UK was bound by this assertion of jurisdiction and was compelled to 
participate in the deliberations. This case is an early warning of future abuses that 
we should expect to materialize — particularly if the U.S. ratifies the Treaty. 

There is considerable concern that these judicial entities may become a back-door 
attempt to create an International Criminal Court — a treaty that the U.S. strongly 
rejected. It is entirely possible that the Tribunal may accept cases against US polit- 
ical leaders, soldiers, sailors, airmen, or marines for participating in hostile actions 
that are contrary to the statements of principle embodied in Treaty Articles 88 and 
301. As with the MOX affair, any Nation can petition the Tribunal to accept a 
case — nothing precludes criminal charges — as there are no bounds set within the 
Treaty as to the jurisdiction of this body it can decide to involve itself in any issues 
it chooses. As a result, there is no limit upon the ability of the ISA to accrue powers 
far beyond those it has chosen to exercise at this point in time. U.S. ratification will 
bind the United States to a runaway train that is ideologically opposed to most of 
the free market, human rights, and sovereignty principles so dear to our national 
character. 
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Question 5. Do the environmental provisions of the Treaty protect or expose the 
high seas and U.S. coastline to environmental threats? 

Response. The Treaty both protects and exposes the United States to environ- 
mental risks. While the Treaty recognizes a wide variety of international conven- 
tions and agreements pertaining to fisheries, marine mammals, and the environ- 
ment that the US is a party to it also exposes the US to serious environmental risks 
by making illegal such self-defense measures as the Proliferation Security Initiative 
(PSI). The PSI is the only multinational mechanism available to defend the US 
Coastline, fisheries and offshore facilities against acts of terrorism. Terrorists can 
readily target environmentally sensitive of our coastal zones for attack as part of 
a campaign of economic warfare. The Treaty does not include Terrorism and other 
potential threats among the reasons it enumerates that justify interdicting and/or 
boarding vessels on the high seas. Thus, the Treaty is outdated and irrelevant to 
the contemporary threats we face compared with those envisioned in the 1970’s 
when such portions of the Treaty were negotiated. 

Question 6. Would the Treaty constrain the U.S. from acting unilaterally on the 
high seas in protecting its national interests? 

Response. Yes. The Treaty only allows interdiction and boarding of suspicious or 
hostile vessels, for example, only under certain limited conditions. The so-called 
“Right of Visit” in Article 110 only allows interdiction and boarding on the High 
Seas if: (a) the ship is engaged in piracy; (b) the ship is engaged in the slave trade; 
(c) the ship is engaged in unauthorized broadcasting; (d) the ship is flying a false 
foreign flag or refusing to show its flag. 

Most of the contemporary national security problems the United States is faced 
with and is likely to face in the future are not covered by those factors. For instance, 
under the Treaty the US has no right to interdict vessels suspected of facilitating 
terrorist activities or the illegal proliferation of missiles. Weapons of Mass Destruc- 
tion (WMD), narcotics, etc. Given the deadly range of many types of WMD it is im- 
perative to intercept such cargos long before they enter a State’s coastal zones. The 
Treaty prevents the US from doing this and may assess penalties or impose punitive 
measures for such actions. It is even possible that the ISA may someday provide 
warships to escort proliferators so that the principle of non-interdiction will be 
maintained. 

Australia has been roundly criticized by Treaty members for suggesting that it is 
in its national interest to declare a 1,000 mile security zone. The Australian concept 
is more of a maritime identification area that recognizes the danger of seaborne ter- 
rorist threats to its population and attempts to provide strategic depth for self-de- 
fense purposes. Like the US-led Proliferation Security Initiative the Australian 
identification zone was furiously criticized and objected to by many Treaty members. 

Question 7. From a national security perspective, are we better off with or without 
the Treaty? 

Response. We are clearly better off as a Nation without the Treaty or remaining 
outside of the Treaty. Several of the hoped for national security benefits that the 
Treaty was purported to offer have never materialized. Many Treaty members still 
require prior notification of warships entering their coastal zones. Many Treaty 
members still have onerous restrictions on the movement of Nuclear Powered war- 
ships entering their coastal zones. Many Treaty members still maintain excessive 
claims to offshore areas. Many Treaty members are ignoring Treaty requirements 
for measuring their coastal baselines. Many Treaty members persist in making un- 
acceptable “historic waters” claims in attempts to place vast ocean territory off lim- 
its to all foreign maritime, aviation, or naval activity. 

These excessive claims fall into the following areas: 

• Breadth of Territorial Sea 

• Baselines From Which Claims are Measured 

• Security Zones 

• Prior Permission and Notification Regimes 

• Clearance Requirements on Sovereign Immune Aircraft Over International Wa- 
ters 

• Restrictions on Military Activities in the FEZ 

Examples of such claims are: 

Selected Excessive Maritime Claims 




Cuba 

Require state aircraft to comply with directions from air traffic control within flight information 
region 
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Selected Excessive Maritime Claims — Continued 




Albania 

Prior permission for warship to enter the territorial sea 

Australia 

Straight Baselines, & Historic Claims 

Algeria 

Prior permission for warship to enter the territorial sea 

Bangladesh 

Excessive straight baselines; claimed security zone 

foreign warships must obtain permission prior to transiting territorial sea 

Straight baseline 

Jurisdiction to entorce laws/regulations in security zone 

Burma 

Exoessive straight baselines; claimed security zone 

Requires prior notice tor foreign warships to enter Territorial Sea & Maritime Zones 

Security jurisdiction claimed within contiguous zone 

Authority to subject treedom ot navigation and of overflight w/in EEZ 

Straight baselines 

Canada 

Straight Baselines 

fishing jurisdiction beyond 200 nm 

Cambodia 

Excessive straight baselines; claimed security zone 

foreign warships must obtain permission prior to transiting territorial sea. Jurisdiction over Se- 
curity Zone. 

Require foreign military vessels permission 

Straight Baselines 

China 

Permission reqd to enter Terr Sea or Contiguous Zone 

Control in oontiguous zone 

Straight Baselines 

Croatia 

Prior permission for warship to enter the territorial sea 

El Salvador 

200 nautical miles (nm) territorial sea 

India 

foreign warships must provide notice prior to entering territorial sea. 

Security powers in contiguous zone 

Straight Baselines & Historic Claims 

Permission reqd to oonduct exercises in EEZ 

Indonesia 

Foreign warships must obtain permission prior to transiting territorial sea 

U.S. recognizes straight baseline est 1999 

Iran 

Excessive straight baselines; prior permission for warship to enter the territorial sea 

Kenya 

Exoessive straight baselines; historic bay claim (Ungwana Bay) 

Liberia 

200 nm territorial sea 

Libya 

Claims all waters south of 32-30 north latitude Gulf of Sidra olosure line as internal waters 

Korea, North 

50nm beyond territorial sea off east coast and to limits of EEZ off west coast. 

Navigation or overflight by any vessel requires prior permission 

Straight Baselines 

Korea, South 

Foreign warships must obtain permission prior to transiting territorial sea 

Straight Baselines 

Malaysia 

Permission reqd to oonduct exercises in EEZ 

Prior authorization for nuclear powered ships to enter territorial seas. 

Maldives 

Prior permission for warship to enter the territorial sea 

Malta 

Prior permission for warship to enter the territorial sea 

Mauritius 

Prior notification tor warships to transit territorial sea. 

Permission required for warships and subs to transit EEZ. 

Mexico 

Straight Baselines 

Internal waters w/in Gulf of California 

Nicaragua 

200 nm territorial sea 

Pakistan 

Claimed seourity zone; exoessive restrictions on military activities in the exclusive economic zone 

Philippines 

Excessive straight baselines; claims archipelagic waters as internal waters 

Russia 

Innocent passage of foreign warships permitted along speoified routes w/in terr sea 
foreign warships must obtain authorization prior to transiting territorial sea. 

Straight Baselines 

Saudi Arabia 

Exoessive straight baselines; claimed security zone 

Seychelles 

Prior permission for warship to enter the territorial sea 

Sierra Leone 

200 nm territorial sea 

Somalia 

200 nm territorial sea; prior permission for warship to enter the territorial sea 

Sri Lanka 

Foreign warships must obtain permission prior to transiting territorial sea. 

Historic waters in Palk Strait and Palk Bay (inti waters), and in Gulf of Mannar (terr sea). 
Contiguous zone including claimed security jurisdiction. 

Sudan 

Prior permission for warship to enter the territorial sea; claimed security zone 

Syria 

35 nm territorial sea; prior permission for warship to enter the territorial sea 

Taiwan 

Straight Baselines 

UAL 

Prior permission for warship to enter the territorial sea; claimed security zone 
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Selected Excessive Maritime Claims — Continued 





Foreign warships must seek permission to enter contiguous zone/territorial sea at least 30 days 
in advance; no more than three warships may be present in territorial sea at one time and 
submarines must navigate on surface; prior to entering territorial sea or contiguous zone, 
ships must place weapons in non-operative positions. Contiguous Zone claim includes juris- 
diction over security matters. In contiguous zone, submarines required to navigate on the sur- 
face and show flag; and aircraft prohibited from being launched from or taken aboard ships. 

Before entering territorial sea or contiguous zone, ships required to place weapons in non-opera- 
tive positions. 

Straight Baselines 

Prior permission for warship to enter the territorial sea; claimed security zone 




The implications of these Excessive Claims by Treaty members is important to 
note from several perspectives: First, they reveal an underlying hypocrisy as States 
are simply choosing to use those parts of the Treaty they like while ignoring the 
rest; Second, the US Navy’s hope that US accession to the Treaty will obviate their 
need to make Freedom of Navigation challenges is proven to be a fundamental mis- 
calculation; Third, the financial and mobility costs to the US Navy as Treaty mem- 
bers manipulate various interpretations of its provisions will be very high. Finally, 
the Treaty can readily be used to inhibit the United States from responding to a 
crisis in a timely way thus influencing its outcome to our detriment. 

The following chart illustrates the cost and delay effect of preventing our nuclear 
powered warships from transiting a critical body of water due to restrictions im- 
posed by coastal states not party to the future crisis. In this instance, our battle 
group would require an additional 15 days to transit an additional 5,800 nm at a 
cost of at least $7-$8 million. By the time they arrive the battle may have been 
lost before we are able to influence events. 



Question 8. Does the 1994 Agreement that President Clinton negotiated fix the 
problems in the Treaty that caused President Reagan to reject it? 
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Response. No. The legality of the 1994 Agreement that purports to fundamentally 
alter the character and wording of the Treaty is highly suspect. The Treaty was set 
in stone in 1982 when the Final Act was signed and negotiations ended. Article 155, 
states that it cannot be modified until Fifteen years from 1 January of the year in 
which the earliest commercial production commences under an approved plan of 
work has passed. No commercial plan of work has been approved to date. In addi- 
tion, many, about 20 percent, of those States that have ratified the Treaty have not 
ratified the 1994 Agreement. In addition, many states have made declarations upon 
ratification that have the effect of nullifying broad portions of the Treaty. Since “res- 
ervations” are not allowed under the terms of the Treaty States have been making 
declarations instead. The effect is the same — States are picking and choosing which 
aspects of the Treaty it will abide by and which it will ignore. 

Question 9. Is there anything you would like to add? 

Response. Ratification of this Treaty will assist in the creation of the first Inter- 
national Organization capable of raising revenue in a direct manner — that being 
through direct taxation of States, imposition of user fees upon individuals or cor- 
porations, imposition of production quotas, etc. The International Seabed Authority 
is an extraordinarily dangerous precedent in international relations and represents 
the establishment of an uncontrollably independent entity with dominion over 3/4’s 
of the Earth’s surface. 

The following chart reveals that portion of the coast where petroleum recovery, 
for instance, will be taxed at the rate of 7 percent by the International Seabed Au- 
thority. This “royalty” demand, in effect, concedes ownership of the oceans and its 
resources by this new organization — a precedent we as a Nation will live to regret. 



Responses by Peter Leitnee to Additional Questions from Senator Jeffords 

Question 1. You referred in your oral testimony to a case in which the Chinese 
government was able to obtain sensitive technology by virtue of “their status as a 
pioneer investor under the Law of the Sea Treaty.” Did you learn of this example 
in your personal capacity or as an employee of the United States Department of De- 
fense? if you learned of this example in the course of your employment with the 
Department of Defense, did you go through the proper clearance procedures before 
using the example in your testimony before the Environment & Public Works Com- 
mittee? Please provide any relevant documents substantiating your claims with re- 
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spect to this example and any documents regarding appropriate clearance proce- 
dures. Specifically, please provide any documents that will substantiate your im- 
plicit assertion that the Chinese government would have been unable to obtain 
these technologies from any Nation other than the United States and that the Chi- 
nese government would have been unable to obtain these technologies but for their 
participation in the Law of the Sea Treaty. 

Response. Yes, the incident was encountered as a rep of the Department of de- 
fense. In fact, the case became a major interagency issue as I was denying the PRC 
access to this technology as part of the export licensing process. Unfortunately, as 
with most national security export cases that arose during the mid to late 1990’s 
the technology was eventually released to the PRC. 

I have formally written about this incident with the explicit approval of the De- 
fense Department. In fact, the incident is described in my book entitled: “Reforming 
the Law of the Sea Treaty: Opportunities Missed, Precedents Set, and U.S. Sov- 
ereignty Threatened”, University Press of America, 1996. The book underwent the 
full pre-publication security review process within the Defense Department and was 
approved for public release. I have included some of the appropriate passages below. 
If you require the official security review publication approval you are welcome to 
file a Freedom of Information request with the Department of Defense. 

Question 2. You stated in your oral testimony that the Convention was “rejected 
by President Reagan.” Are you aware of President Reagan’s March 10, 1983 State- 
ment of United States Oceans Policy, in which he stated that the “United States 
is prepared to accept and act in accordance with the balance of interests [in the 
Convention] relating to traditional uses of the oceans”? 

Response. I am well aware of each of these matters. President Reagan’s strategy, 
upon rejection of good-faith U.S. attempts to negotiate modifications to the Treaty, 
was to pick and choose those aspects of the Treaty that represent traditional inter- 
national law and State practice and reject the rest. The White House was convinced 
that the Treaty offered nothing new regarding naval mobility or navigation issues 
and the US was able to achieve all of its essential interests while rejecting and re- 
maining outside of the Treaty. 

Question 3. Are you aware that in the same statement, President Reagan stated 
that the “United States will continue to work with other countries to develop a re- 
gime, free of unnecessary political and economic restraints, for mining deep seabed 
minerals beyond national jurisdiction”? In light of these statements, would you now 
concede that President Reagan rejected only the deep seabed mining provisions of 
the Convention contained in Part XI and that, in doing so, he did not abandon the 
U.S. interest in working with other countries to develop a deep seabed mining re- 
gime that would satisfy U.S. interests? If you will not concede these points, please 
provide documentation supporting your statement. 

Response. No, I would make no such concession as the nature of the little syllo- 
gism you have constructed is wrong, based upon a misinformed reading of history, 
and displays a lack of understanding of not only Reagan administration intent but 
a lack of awareness of their intensive efforts and initiatives to create an alternative 
to the Treaty by engaging “like-minded” states in the pursuit of a “Reciprocating 
States Regime”. I would suggest that your Staff acquire copies of the Deep Seabed 
Hard Minerals Resources Act — passed by both the House and Senate and signed 
into law by President Reagan to become familiar with attempts to work with other 
States to create a regime that will facilitate access to these valuable natural re- 
sources. 

Question 4. You stated in your written testimony that “[t]he presumptions that 
underlie the environmental provisions of the Law of the Sea Treaty and other key 
elements of the document are woefully inadequate to meet the threats facing the 
United States in this very dangerous unconventional post-9/11 world.” Are you sug- 
gesting that environmental laws and practices (national or international) rather 
than specific anti-terrorism laws and practices are appropriate vehicles for dealing 
with terrorist threats, including those threats that seek to utilize environmental de- 
struction as what you refer to as a “force multiplier”? Are your aware of any specific 
provisions in the 1982 Convention or the 1994 Agreement that would prohibit States 
from enacting new laws and regulations to deal with acts of environmental ter- 
rorism? 

Response. The Law of the Sea Treaty prohibits participants from engaging in high 
seas interdictions, vessel boarding, or seizures unless they are conducted for one of 
four very narrow reasons. The conducting of such interceptions and inspections is 
vital for the U.S. to protect its coastlines from being approached by vessels engaged 
in Terrorist activities or vessels transporting weapons of mass destruction among 
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rogue states and proliferators. Unfortunately WMD and/or Terrorism are not among 
the “legal” reasons for interception allowed under the Treaty. As far as the Treaty 
is concerned, vital U.S. Anti-terrorist measures such as the Proliferation Security 
Initiative would be deemed illegal activities. Several LOS ratifiers have already an- 
nounced that PSI is illegal and not allowed by the Treaty. If these members decided 
to bring the issue before the LOS Tribunal in Hamburg they would likely win a rul- 
ing stating that the PSI is a form of international Piracy. Of course while we believe 
PSI to be a legitimate act of collective self-defense and counter-terrorist policy it is 
likely that the 3rd World dominated Tribunal will not rule in our favor. 

In addition, it is likely that the environmental provisions of the Treaty will be 
used against the United States in some novel areas such as: defining SONAR, so 
crucial to our military capabilities, as causing harm to whales and other marine 
mammals and barring its use in all ocean areas under its jurisdiction. 

Question 5. You stated in your written testimony that “[rjatification of the treaty 
would effectively gut our ability to intercept the vessels of terrorists or hostile for- 
eign governments even if they were transporting nuclear weapons.” What is your 
basis for this assertion? Can you point to any specific provisions of the Convention 
that give the United Nations a role in deciding when and where a foreign ship at 
sea may be boarded? Are you aware that the basic rules for boarding and searching 
foreign ships at sea, which are contained in the 1968 Geneva Conventions on the 
Law of the Sea and to which the United States is already a party, are unchanged 
in the 1982 Convention on the Law of the Sea? Moreover, are you aware that the 
1982 Convention provides additional authority for a coastal State to board a foreign 
ship in its exclusive economic zone if the ship is suspected of violating its laws for 
the protection of the marine environment? Finally, are you aware that the resolu- 
tion of advice and consent now before the Senate states that “nothing in the Con- 
vention, including any provisions referring to ‘peaceful uses’ or ‘peaceful purposes,’ 
impairs the inherent right of individual or collective self-defense or rights during 
armed conflict”? 

Response. My answer to this portion is largely answered in my response to the 
previous question. As for the Senate’s Resolution regarding self-defense during peri- 
ods of armed conflict — I am distressed that you do not appear to comprehend that 
the language you quoted is meaningless in the current War on Terrorism. As the 
United States has not declared War — legally we are not in a state of war. The “pow- 
ers” you believe the Treaty bestows upon coastal states during peacetime are pit- 
eously weak in preventing a terrorist or terrorist WMD attack upon the United 
States. 

Question 6. You stated in your oral testimony that “the Law of the Sea Treaty 
specifically states that the traffic in weapons is a normal commercial activity en- 
gaged in by states” and that, as a result, the United States would “have no right 
under the treaty to interdict [a ship carrying weapons].” What specific provision of 
the Treaty are you referring to and what does it say? 

Response. It is a long-established principle that Arms Sales are a normal feature 
of international commerce. Individual States choose to regulate such commerce ac- 
cording to their unique legal traditions but it is normal and legitimate nonetheless. 
As I replied earlier, there are only four reasons when interdiction or interception 
is legitimate — the transport of arms on the High Seas to other States or private cus- 
tomers is not among them. Since the Treaty explicitly allows interdiction only under 
certain very limited instances any other motivations during the peacetime applica- 
tion of the Treaty are not allowed. 

Question 7. You stated in your oral testimony that the Law of the Sea creates an 
“international body” that “has the ability to regulate seven-tenths of the earth’s sur- 
face.” Are you referring to the International Seabed Authority? If you are referring 
to the International Seabed Authority, what is your basis for the assertion that this 
body “has the ability to regulate seven-tenths of the earth’s surface”? Please provide 
specific textual references from the relevant parts of the Convention and the 1994 
implementing agreement. Are you aware that the regulatory authority of the Inter- 
national Seabed Authority is limited to regulation of deep seabed mining? Are you 
aware that the International Seabed Authority has no role with respect to any other 
activity on the oceans? Are you aware that the Convention provides specific protec- 
tion for rights of navigation and overflight and for the conduct of marine scientific 
research? 

Response. Are you aware that the Law of the Sea Tribunal in Hamburg — one of 
the specialized Agencies created by the Treaty — has unlimited and self-defining ju- 
risdiction? The Tribunal has already asserted jurisdiction over non-ocean activities 
that occur on land under the theory that what happens there may eventually affect 
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the oceans. The jurisdiction of this organization is not limited to the Seabed. In fact, 
its self-defining charter is unconstrained by the Treaty. The jurisdiction Inter- 
national Seabed Authority is likewise not limited to the deep seabed. It has author- 
ity over the vast areas Continental Shelf that lie beyond the 200 nm zone as well. 


Statement of Bernard H. Oxman, ^ Professor of Law, University of Miami 

Mr. Chairman and Members of the Committee, it is an honor to appear before 
you today to testify on the United Nations Convention on the Law of the Sea and 
the Implementing Agreement Regarding Part XI of the Convention. 

It was my privilege to submit testimony on this matter before the Senate Com- 
mittee on Foreign Relations on October 14, 2003. While that testimony is included 
in the Report of that Committee, I thought it would be useful to include much of 
it in this statement for the benefit of this Committee, but to add additional com- 
ments that may be of particular interest to this Committee. 

Whatever the utility of my remarks, I hope the Committee will bear in mind the 
authority, insight and conviction with which the case for the Convention would have 
been presented by two extraordinary individuals with whom it was my great honor 
to work most closely, the late Ambassador John R. Stevenson and the late Ambas- 
sador Elliot L. Richardson. Both served at critical formative periods as Special Rep- 
resentative of the President for the Law of the Sea and are unquestionably regarded 
throughout the world as among the small handful of individuals singularly respon- 
sible for the ultimate shape of the Convention. 

I hope the Committee will also bear in mind that the Law of the Sea negotiations 
were a long-term bipartisan effort to further American interests that engaged high 
level attention in successive Administrations and distinguished members of both 
Houses of Congress. President Nixon had the vision to launch the negotiations and 
establish our basic long-term strategy and objectives. President Ford solidified im- 
portant trends in the negotiations by endorsing fisheries legislation modeled on the 
emerging texts of the Convention. President Carter attempted to induce the devel- 
oping countries to take a more realistic approach to deep seabed mining by endors- 
ing unilateral legislation on the subject. President Reagan determined both to insist 
that our problems with the deep seabed mining regime be resolved and to embrace 
the provisions of the Convention regarding traditional uses of the oceans as the 
basis of U.S. policy. President George H.W. Bush seized the right moment to launch 
informal negotiations designed to resolve the problems identified by President 
Reagan. President Clinton’s Administration carried that effort through to a success- 
ful conclusion. And now the Administration of President George W. Bush has ex- 
pressed its support for Senate approval of the Convention and the 1994 Imple- 
menting Agreement. 

Mr. Chairman, I agree with the Administration. I urge the Senate to accept the 
recommendation of the Committee on Foreign Relations, adopted by a vote of 19- 
0, and approve the Resolution of Advice and Consent contained in its Report. They 
have taken the right action at the right time. It is in the interests of the United 
States to become party to the Convention and the Implementing Agreement as soon 
as possible. 

We are, and have been since the founding of the Republic, a seafaring Nation that 
relies on the right to move off distant shores. The challenges may change, but our 
basic interests in using the sea to meet those challenges have never been more im- 
portant. Our security is dependent upon the unimpeded global mobility of our armed 
forces to respond to any threat, whatever its nature, emanating from any part of 
the world; our prosperity is dependent upon the unimpeded global movement of 
goods and persons to and from our shores; and our future well-being may increas- 
ingly depend on the uninterrupted global carriage of telecommunications by sub- 
marine cable. 

From the perspective of international security, the basic question is whether 
forces may he moved from one place to another without the consent or inter- 
ference of states past whose coasts they proceed. Global mobility is important 
not only to naval powers but to other states that rely on those powers to main- 
tain stability and deter aggression, directly or through the United Nations. As 
the size of major navies is reduced after the cold war, the adverse impact on 
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tion to the Third U.N. Conference on the Law of the Sea, and Chairman of the English Lan- 
guage Group of the Conference Drafting Committee. Served in 2003 as Judge ad hoc of the 
International Tribunal for the Law of the Sea. 
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their ability to perform their primary missions will increase if they must divert 
scarce resources to challenging coastal state claims that prejudice global lines 
of communication or set adverse precedents. Enhancing the legal security of 
navigation and defense activities at sea maximizes the efficient use of defense 
resources. 

From the perspective of trade and communications, the basic question is 
whether two states may communicate with each other by sea without inter- 
ference by a third state past whose coast they proceed. Restrictions imposed by 
a coastal state along the route may well result in increased costs for industries 
dependent upon trade and communications and for countries whose exports or 
imports are affected.^ 


HISTORICAL SETTING 

The historic tension in the law of the sea has been a struggle between the freedom 
of the seas and coastal state sovereignty over the seas. The two are, in their purest 
forms, directly contradictory. The duty of all states to respect the freedoms of the 
seas is in principle equal. If one coastal state can impose a limitation, all can. 

Thus, when in 1945 President Truman claimed the natural resources of the conti- 
nental shelf beyond the territorial sea of the United States, we willingly ceded the 
same exclusive control to other coastal states that we claimed for ourselves. The dif- 
ficulty is that we were unable to control the process. We were emulated, so to speak, 
beyond our wildest expectations. It was plausibly argued that since, as the 
uncontested global maritime power at the time, we had the greatest interest in pre- 
venting coastal state incursions on freedom of the seas, any claims of exclusive 
coastal state control that we made were the minimum, not the maximum, that 
might be regarded as reasonable. Where we limited our claim to the seabeds, others 
claimed the waters and even the airspace over vast areas as well. Where we limited 
our claim to natural resources, others claimed sovereignty and with it control over 
all activities, including navigation and overflight. 

There was an accelerating collapse of any semblance of consensus on the funda- 
mental question: Where is there freedom and where is there sovereignty? Our offi- 
cial position that coastal state sovereignty ended at the three-mile limit, and there- 
fore that the free high seas began at that limit, became increasingly untenable. 
What was emerging was a sense that any coastal state could claim what it wished 
and might well get away with it. 

The United States was faced with “three expensive choices when confronted with 
a foreign state’s claim of control over our navigation or military activities off its 
coast in a manner inconsistent with our view of the law: 

1. resistance, with the potential for prejudice to other U.S. interests in that 
coastal state, for confrontation or violence, or for domestic discord; 

2. acquiescence, leading inevitably to a weakening of our position of principle 
with respect to other coastal states (verbal protests to the contrary notwith- 
standing) and domestic pressures to emulate the contested claims; or 

3. bilateral negotiation, in which we would be expected to offer a political, eco- 
nomic or military quid pro quo in proportion to our interest in navigation and 
military activities that, under the Convention’s rules, can be conducted free of 
such bilateral concessions.”® 

This is the setting in which President Nixon made his historic decision in 1970 
to launch a new oceans policy. The challenge was to devise a political strategy for 
stabilizing and enhancing our ability to influence the perceptions of foreign coastal 
states as to their rights and duties, and hence their perceptions as to our rights and 
duties off their coasts. The key to that policy was a new multilateral elaboration 
of the law of the sea. The object was a widely ratified convention of highly legiti- 
mate pedigree that, by balancing the conflicting interests not only between but with- 
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in states, stabilized the law of the sea over the long term and protected our funda- 
mental interests in global mobility. This in turn would provide us with a common 
platform of principle to influence foreign perceptions of their rights and duties as 
well as our rights to operate off foreign coasts and to regulate activities off our own 
coast. 

Ambassador Richardson put the objective in the following way: 

A Law of the Sea treaty creating a widely accepted system of international 
law for the oceans would — if the rules it contains adequately meet U.S. 
needs — be the most effective means of creating a legal environment in 
which our own perception of our rights is essentially unchallenged. We 
would then, for the first time since the Grotian system began to disinte- 
grate, be assured rights of navigation and overflight free of foreign control, 
free of substantial military risk, and free of economic or political cost.^ 

It took another 13 years of hard, continuous negotiations among the nations of 
the world before President Reagan was finally able to declare the underl 3 dng sub- 
stantive effort launched by President Nixon a success: President Reagan concluded 
that the provisions of the Convention with respect to traditional uses of the sea 
“fairly balance the interests of all states” and expressly stated that “the United 
States will recognize the rights of other states in the waters off their coasts, as re- 
flected in the Convention, so long as the rights and freedoms of the United States 
and others under international law are recognized by such coastal states.”® 

President Reagan expressly recognized that the rules set forth in the Convention 
constitute the platform of principle on which we operate. The policy declared by 
President Reagan aligns our position regarding customary international law with 
the substantive provisions of the Convention dealing with all the traditional uses 
of the sea. There is indeed no plausible alternative for the foreseeable future. What 
then are the advantages of becoming a party? 

The interpretation and application of these rules, like all rules, is a dynamic proc- 
ess that evolves with time. It is going on in countless venues even as we speak. As 
a practical matter, our rights and duties will be affected by that process whether 
or not we are party. What we gain by becoming party is increased influence over 
that process. 

In particular we gain: 

• the ability to speak authoritatively as a party to the Convention in setting 
forth our views regarding its interpretation and application; 

• the enhancement of our credibility and effectiveness when we invoke the pro- 
visions of the Convention as binding treaty obligations and insist that other 
states respect our rights and freedoms under those provisions; as the world’s 
principal maritime power, we are already the most active in noting and pro- 
testing foreign legislation and other measures that we believe may not be fully 
consistent with the Convention; 

• the right to participate in the organs established by the Convention and the 
meetings of states parties; one example is the review by the Commission on the 
Limits of the Continental Shelf of Russian continental shelf claims that imme- 
diately abut our own and implicate our own interests in the Arctic; another is 
the permanent seat on the Council of the Seabed Authority accorded the United 
States by the 1994 Implementing Agreement. 

With respect to the underl 3 dng objective of promoting stability in the law of the 
sea, four main advantages of widespread, including U.S., ratification have been 
identified: 

• 1. Treaties are perceived as binding. Legislators, administrators, and judges 
are more likely to feel bound to respect treaty obligations. Even nonparties are 
more likely to be cautious about acting a manner contrary to a widely ratified 
Convention; if they do, they are more likely to be isolated when their claims 
are challenged. 

• 2. Treaty rules are written. Treaty rules are easier to identify and are often 
more determinate than customary law rules. Even if one argues that a cus- 
tomary law rule is identical to a treaty rule, that argument in and of itself is 
elusive and hard to prove. Even a nonlawyer reading the text of a binding trea- 
ty knows he or she is reading a binding legal rule, and can often form some 
appreciation of what the rule may require. 


^Elliot L. Richardson, Power, Mobility and the Law of the Sea, 58 Foreign Affairs 902 (1980). 
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• 3. Compulsory arbitration. Parties to the Law of the Sea Convention are 
bound to arbitrate or adjudicate most types of unresolved disputes regarding 
the interpretation or application of the Convention. This can help forestall ques- 
tionable claims in the first place. Perhaps more importantly, it provides an op- 
tion for responding to unilateral claims that may well be less costly than either 
acquiescence or confrontation. Because states are not bound to arbitrate or adju- 
dicate disputes absent express agreement to do so, this benefit of the Conven- 
tion ... is dependent upon ratification. 

• 4. Long-term stability. Experience in [the twentieth] century has shown that 
the rules of the customary law of the sea are too easily undermined and 
changed by unilateral claims of coastal states. Treaty rules are hard to change 
unilaterally. At the same time, the Law of the Sea Convention establishes inter- 
national mechanisms for ordered change that promote rather than threaten the 
long-term stability of the system as a whole.® 

To these I might add that other coastal states that have yet to become party to 
the Convention and its implementing agreements are more likely to follow suit once 
we are party to all of them. Canada ratified the Convention within weeks after the 
Bush Administration testified in support of the Convention last fall. Several weeks 
after that, the European Union and its 15 member states became party to the 1996 
Agreement on the Implementation of the Provisions of the Law of the Sea Conven- 
tion regarding Straddling Fish Stocks and Highly Migratory Fish Stocks, to which 
the United States is already party but which is not as widely ratified as the Conven- 
tion. With both Europe and North America firmly aligned on the essential elements 
of the superstructure of the modern law of the sea, it is more likely that others can 
be encouraged to come along soon. 

Mr. Chairman, Ambassador Stevenson’s and my published observations on the 
specific benefits to the United States of ratification of the Convention are appended 
to this statement.'^ These observations were prepared at a time when the future of 
the Convention was still very much in doubt and new arrangements were beginning 
to emerge that ultimately became the 1994 Implementing Agreement regarding Part 
XI of the Convention. Let me therefore elaborate a bit more. 

PART XI AND THE 1994 IMPLEMENTING AGREEMENT 

I once heard an informed observer say that the problem with the Law of the Sea 
Convention is that in life you get only one chance to make a first impression. This 
was doubtless a reference to the problem of deep seabed mining that bedeviled the 
law of the sea negotiations in the 1970’s and early 1980’s. Much has changed since 
then. 

The question concerns the mining of the deep seabeds beyond the limits of the 
continental shelf. The Law of the Sea Convention substantially expands the defini- 
tion of the continental shelf to include the entire continental margin (which em- 
braces the geographic continental shelf, continental slope, and continental rise) as 
well as all areas within 200 miles of the coast even if they lie beyond the continental 
margin. Because the existence of oil and gas deposits is closely associated with the 
geology of the continental margin, the purpose and effect of this definition of the 
continental shelf is to place seabed oil and gas deposits under coastal state control. 

What remains are the hard minerals of the deep seabeds beyond the continental 
shelf as defined in the Convention, including manganese nodules found at or near 
the surface of deep seabeds. Even at the time the Convention was first negotiated, 
some promising hard mineral deposits had been identified, but to this day commer- 
cial production of deep seabed hard minerals has yet to begin. In my view, this fact 
contributed to an important anomaly in the law of the sea negotiations. The Con- 
ference was able to deal with the significant established interests of states in na- 
tional defense and international security, oil and gas, navigation and overflight, 
fisheries, protection of the environment, smuggling, and virtually all other matters 
without serious intrusion of underlying philosophical differences and without so- 
called North-South confrontations. 

The exception was deep seabed mining. The early draft texts issued by the chair- 
man of the committee responsible for the deep seabed mining negotiations tended, 
in one degree or another, to reflect attitudes fashionable among developing countries 
at the time. These texts were not well received in the United States and other West- 
ern countries. Even the Soviets complained. 

While painstaking progress was made in narrowing differences over the years, at 
the time President Reagan took office there were three basic choices: (1) continue 
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to attempt to whittle away at the details, (2) withdraw from the Conference, or (3) 
identify and confront the most significant flaws frontally and seek basic changes. 
President Reagan chose the last of these. He identified certain key objectives with 
respect to the deep seabed mining regime, and stated: “The United States remains 
committed to the multilateral treaty process for reaching agreement on Law of the 
Sea. If working together at the Conference we can find ways to fulfill these key ob- 
jectives, my administration will support ratification.”® 

Some further progress was made in the negotiations, but unfortunately there was 
insufficient will to rethink certain provisions, and the text adopted in 1982 did not 
adequately accommodate the points made by President Reagan. 

On March 10, 1983 President Reagan made a major statement on United States 
Oceans Policy. He said:® 

• The United States will not sign the Convention “because several major prob- 
lems in the Convention’s deep seabed mining provisions are contrary to the in- 
terests and principles of industrialized nations and would not help attain the 
aspirations of developing countries.” 

• The Convention’s provisions with respect to traditional uses of the oceans 
“fairly balance the interests of all states.” 

• The “United States is prepared to accept and act in accordance with the bal- 
ance of interests relating to traditional uses of the oceans such as navigation 
and overflight. In this respect, the United States will recognize the rights of 
other states in the waters off their coasts, as reflected in the Convention, so 
long as the rights and freedoms of the United States and others under inter- 
national law are recognized by such coastal states.” 

• The “United States will exercise and assert its navigation and overflight 
rights and freedoms on a worldwide basis in a manner that is consistent with 
the balance of interests reflected in the convention” and “will not acquiesce in 
unilateral acts of other states designed to restrict the rights and freedoms of 
the international community in navigation and overflight and other related high 
seas uses.” 

• “I am proclaiming today an Exclusive Economic Zone.”^° 

• The “United States will continue to work with other countries to develop a 
regime, free of unnecessary political and economic restraints, for mining deep 
seabed minerals beyond national jurisdiction.” 

The text of the Statement itself rebuts the misleading characterizations that have 
been revived in recent weeks. It is evident that President Reagan rejected the deep 
seabed mining provisions, not the remainder of the Convention. Indeed, he made 
clear our determination to implement, abide by and ensure respect for the important 
rights and freedoms the Convention elaborates. It is also evident that even in reject- 
ing the deep seabed mining provisions of the Convention, he did not abandon our 
interest in working with other countries to develop a satisfactory regime. 

The truth, Mr. Chairman, is that just as President Nixon determined the basic 
and ultimately successful strategy for achieving an acceptable convention with re- 
spect to most issues, so President Reagan determined the basic and ultimately suc- 
cessful strategy for producing a widely ratified Convention by resolving the deep 
seabed mining issue: identify the flaws, refuse to accept a text that does not reason- 
ably address those problems, and leave the door open. 

It took some time before the developing countries were ready to talk again. In the 
interim, communism collapsed, more market-oriented economic policies took hold 
throughout the world, and it became evident that a universal convention could not 
be achieved without resolving the deep seabed mining problem. The Administration 
of President George H.W. Bush determined that these developments created an op- 
portunity to resolve the problem, and undertook to explore the possibilities with a 
representative group of interested countries assembled by the U.N. Secretary Gen- 
eral. The result is the 1994 Implementing Agreement, which makes major changes 
in the deep seabed mining regime. 

Mr. Chairman, the 1994 Implementing Agreement reasonably resolves the prob- 
lems identified by President Reagan. Appended to this statement is a copy of my 


® Statement by the President, U.S. Policy and the Law of the Sea, Jan. 29, 1982, 18 Weekly 
Comp. Pres. Docs. 94 (1982). 

®Note 5, supra. 

i°See Proclamation 5030, Mar. 10, 1983, 19 Weekly Comp. Pres. Docs. 384 (1983) (footnote 
added). This Proclamation implements the rights of the United States as a coastal state as set 
forth in some of the most important provisions of the Law of the Sea Convention. 
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detailed analysis of the ways in which the 1994 Agreement accommodates the points 
raised by President Reaganpi 

Many of the critical comments made about the effect of the deep seabed mining 
provisions are influenced primarily by decades-old impressions, not by the 1994 Im- 
plementing Agreement, which expressly provides that it prevails over any conflicting 
provisions in the Convention. It is claimed, for example, that the Seabed Authority 
can impose productions quotas and mandate transfer of technolo^. That is not so. 
The 1994 Implementing Agreement removed the offensive provisions on those sub- 
jects. 

Many other claims are simply misplaced. There is no transfer of sovereignty or 
wealth to the International Seabed Authority. 

We have never claimed sovereignty over the seabeds beyond the continental shelf, 
and have consistently taken the position that any such claim would be unlawful. 
This is made abundantly clear by our own Deep Seabed Hard Minerals Act. We nei- 
ther have nor assert jurisdiction over the activities of foreign states and their na- 
tionals on the deep seabeds. 

Nothing that could rationally be called sovereignty was conferred on the Seabed 
Authority. The powers of the Seabed Authority are very carefully defined and cir- 
cumscribed, and are controlled by a Council on which we will have a permanent seat 
and a veto over regulations. Private companies have the right to apply for and re- 
ceive long-term exclusive rights to mine sites on a first-come, first-served basis and 
have legal title to the minerals they extract. All parties to the Convention are 
obliged to respect those mining rights and recognize that legal title. 

It was we, over the opposition of many developing countries, who successfully 
sought judicial review to make sure that the Seabed Authority respects the limits 
on its powers and the rights of miners, and who in addition successfully sought com- 
mercial arbitration to protect miners’ contract rights. 

It was President Nixon who proposed that miners should pay a reasonable sum 
in respect of the minerals they remove from the deep seabeds, as they now do on 
land and in offshore areas subject to coastal state jurisdiction. No American admin- 
istration, and to my knowledge no mining company, ever objected to that idea. The 
question is the formula. We were successful in the Implementing Agreement in re- 
moving the complex details of the Convention on this matter, so that the Council 
is in a position to adopt reasonable regulations regarding the payment formula that 
do not impede investment or distort the market. We also ensured that these sums 
would go first to defray the administrative costs of the Seabed Authority, and that 
the distribution of any surplus is subject to regulations approved by the Council. 
Regulations regarding both the pa 3 Tnent formula and the distribution of these funds 
will be subject to an American veto on the Council, whether or not American compa- 
nies are the source of the funds. 

Mr. Chairman, no major industrial state ratified the Law of the Sea Convention 
prior to the adoption of the 1994 Agreement. Following its adoption their govern- 
ments initiated the steps necessary to become party. Today every neighbor of the 
United States, every other permanent member of the U.N. Security Council, and 
every other major industrial state in the world is among the 145 parties to the Con- 
vention. The issue is no longer whether there will be a Seabed Authority in which 
the overwhelming majority of countries from all regions are members. That exists. 
The issue is whether the United States will assume the privileged seat expressly 
reserved for it. 

This has three important implications. 

• The system is regarded as workable by other industrial states that share 
many of our interests as consumers and potential seabed producers of hard min- 
erals. 

• We need to assume our guaranteed seat on the governing Council of the Sea- 
bed Authority, and the decisive voting power that goes with it, as soon as pos- 
sible to ensure that the system evolves in ways satisfactory to the United 
States. This includes the use of our voting power and our special rights under 
Article 142 to protect our environmental and economic interests as a coastal 
state whose continental shelf abuts the international seabed area in three 
oceans. 

• It is unlikely that major sources of private capital with interests in many 
different parts of the world would be particularly comfortable making substan- 
tial new investments in deep seabed mining carried out in defiance of the Con- 
vention. A variety of factors may influence any business judgment in this re- 


Bernard H. Oxman, The 1994 Agreement and the Convention, 88 AJIL 687 (1994) (appended 
to this statement). 
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gard; one is that Article 137 prohibits the parties to the Convention from recog- 
nizing any rights to deep seabed minerals not in accordance with Convention 
and the 1994 Implementing Agreement. 

In other words, the critics are largely either addressing texts that no longer exist 
or assuming a political, economic and legal context that no longer exits. That said, 
I should note that I do agree with their claim that the Law of the Sea Convention 
entails history’s biggest voluntary transfer of wealth. But not in the sense that the 
critics mean. That transfer of wealth is to coastal states, and the United States is 
first among them. When the Law of the Sea negotiations began, we had a 3-mile 
territorial sea, a 12-mile fishing zone, and a continental shelf of uncertain extent 
beyond the point where the waters reach a depth of 200-meters. By the time those 
negotiations ended, the Convention accorded us: 

• a territorial sea of up to 12 miles, 

• the largest 200-mile exclusive economic zone in the world in which we control 
all living and nonliving resources and have important rights to control pollution, 

• an oil-rich continental shelf extending at least to 200-miles and beyond that to 
the outer edge of the continental margin, 

• a ban on high seas fishing for salmon of American origin, and much more. 

Few coastal states in the world enjoy rights as rich and extensive as we acquire 
just off the coast of Alaska. 

NAVIGATION AND NATIONAL SECURITY 

One of the major achievements of the Law of the Sea Convention is that many 
of its provisions regarding navigation are copied from the 1958 Convention on the 
Territorial Sea and the Contiguous Zone and the 1958 Convention on the High Seas. 
The United States ratified the 1958 conventions many years ago, although many 
other states did not. 

For example, the following rules in the Law of the Sea Convention are all copied 
from the 1958 Territorial Sea Convention: the sovereignty of the coastal state ex- 
tends to the territorial sea; there is a right of innocent passage in the territorial 
sea; passage is innocent so long as it is not prejudicial to the peace, good order or 
security of the coastal state; submarines are required to navigate on the surface in 
order to enjoy the right of innocent passage. 

For many years, there was a serious difference of opinion as to what “innocence” 
meant under the 1958 formulation. This cast a shadow over our ability to rely on 
the right of innocent passage in foreign territorial seas. Paragraph 2 of Article 19 
specifically responds to our concerns about this ambiguity by making clear that the 
question of innocence relates only to the exhaustive list of acts set forth in that 
paragraph and only if those acts are committed while the ship is in the territorial 
sea. The list benefits us by providing clarity and eliminating broader interpretations 
of what is not innocent. It strains credulity for critics to imply that an “act aimed 
at collecting information to the prejudice of the defence or security of the coastal 
State” or any other act listed in paragraph 2 of Article 19 would be regarded as in- 
nocent by coastal states in the absence of such a list. 

President Reagan twice declared that the United States respects the rules regard- 
ing innocent passage contained in the Law of the Sea Convention, once in his 1983 
oceans policy statement, again in 1988 when he implemented the right set forth 
in the Convention to extend the territorial sea to 12 miles. All of President Rea- 
gan’s successors have respected these declarations. 

Critics seem to overlook the fact that Articles 17 to 32 of the Convention address 
only the right of innocent passage. The preamble makes clear what would be true 
in any event: “matters not regulated by this Convention continue to be governed by 
the rules and principles of general international law.” Suffice it to say that the mat- 
ters not regulated by the Convention include the right of self-defense, the inter- 
national law of armed conflict, and the complex (and for understandable reasons. 


Articles 2, 17, 19(1), and 20 of the Law of the Sea Convention correspond respectively to 
Articles 1, 14(1), 14(4), and 14(6) of the Territorial Sea Convention. 

12 See Note 5, supra, and accompanying text. 

11 President Reagan declared that “the ships of all countries enjoy the right of innocent pas- 
sage” in the U.S. territorial sea “[i]n accordance with international law, as reflected in the appli- 
cable provisions of the 1982 United Nations Convention on the Law of the Sea.” Proclamation 
on the Territorial Sea of the United States, Dec. 27, 1988, 24 Weekly Comp Pres. Docs. 1661 
(1988). The Proclamation also specifically recognizes the right of transit passage in straits. Id. 

1® Those articles do not, for example, affect the more liberal rights of transit passage of straits 
and archipelagic sea lanes passage under Parts III & IV. Unlike innocent passage, transit pas- 
sage of straits and archipelagic sea lanes passage include both overflight and submerged naviga- 
tion. 
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rarely discussed) questions regarding the practice of states with regard to covert in- 
telligence activities in each others’ territory. 

Mr. Chairman, becoming party to the Convention will facilitate the prosecution 
of the war on terrorism in general, and the implementation of the President’s pro- 
liferation security initiative in particular. President Bush has emphasized that we 
cannot wait for the terrorists and their weapons to reach us. What is, or should be, 
clear from this is that we must exercise our global navigation and overflight rights 
and freedoms at sea an 3 rwhere in the world in order to reach our operational des- 
tinations. Not every government of the numerous countries past whose coasts our 
forces must travel to reach their destinations would necessarily wish to associate 
itself with every one of our operations. When we become party to the Convention, 
those governments will have an easier time explaining their acquiescence in our ac- 
tivities to domestic or foreign critics on the grounds of their treaty obligations to 
the United States, and we will have an easier time persuading them to do so with- 
out the need to expend our political or economic capital. 

Those who have expressed concerns in this respect seem to overlook the fact that 
the rules of high seas law set forth in the Law of the Sea Convention are copied 
from the 1958 High Seas Convention. Similarly, they overlook the fact that the rules 
of the Law of the Sea Convention regarding navigation and overflight and other 
high seas freedoms were expressly embraced by President Reagan in his 1983 state- 
ment on oceans policy, and constitute the bedrock of the legal foundation for our 
operations at sea around the world. The Administration has made it clear that it 
is able to and intends to carry out the proliferation security initiative in a manner 
consistent with high seas law as set forth in the Law of the Sea Convention, and 
that doing so is in our interests. 

Mr. Chairman, the 200-mile limit of the exclusive economic zone embraces vir- 
tually all of the semi-enclosed seas of the world, including the Caribbean Sea, the 
Mediterranean Sea, the Red Sea, the Persian Gulf, the South China Sea, and the 
East China Sea. It is evident that our high seas navigation and other rights in those 
seas are critical if our forces are to be able to reach their destinations and perform 
their missions. Perhaps most importantly for the successful prosecution of the war 
on terrorism and implementation of the proliferation security initiative, the Law of 
the Sea Convention provides that high seas law and high seas freedoms with respect 
to navigation, overflight, and related military activities apply within the 200-mile 
exclusive economic zone. 

A crucial point that some critics miss is that coastal states are tempted to think 
of their exclusive economic zones as belonging to them. It is unrealistic to assume 
that the application of high seas law and high seas freedoms within the 200-mile 
exclusive economic zone, in the hard-won terms set forth in the Law of the Sea Con- 
vention, would commend itself to coastal states around the world outside the context 
of a comprehensive and universal Law of the Sea Convention designed to include 
the Unites States. 

One of our most important objectives in seeking a universally ratified Law of the 
Sea Convention is to put a stop to the erosion of high seas freedoms in coastal areas 
that characterized the development of customary international law in the twentieth 
century. There is no reason to believe this erosion will not continue in the absence 
of a treaty restraint. In my opinion, the most plausible way to block the gradual 
erosion of high seas freedoms in the exclusive economic zone, and its eventual trans- 
formation into something much more like a territorial sea, is a widely ratified Law 
of the Sea Convention to which the United States is party, and with respect to 
which the voice and practice of the United States are prominent authoritative evi- 
dence of what the Convention means. 

For operational planners, the essential question is not what we think our rights 
are, but what foreign governments think. We need the greatest possible influence 
over the perception of foreign governments regarding the source, legitimacy, and 
content of their obligations to respect our high seas freedoms, especially in their ex- 
clusive economic zones. We achieve that best by becoming party to the Convention. 
The alternatives are likely to be both less effective and more costly. 

PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT 

Mr. Chairman, I must reiterate before this Committee in particular: “The Conven- 
tion is the strongest comprehensive environmental treaty now in existence or likely 
to emerge for quite some time.”^® Former Secretary of State Warren Christopher 


i®Note 2, supra, at 496. 
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made the same appraisal in his Letter of Submittal of the Convention.!'^ I would 
only add that the statement remains true today. 

The protection and preservation of the marine environment is of fundamental im- 
portance to the American people and to people throughout the world. No one coun- 
try can achieve this on its own. Both environmental and economic objectives point 
in the same direction, namely international standards that states have the right 
and duty to implement, supplemented by measures taken by states individually and 
jointly to control access to their own ports and to regulate seabed activities, offshore 
installations, and similar matters. One of the greatest contributions made by the 
Convention is to be found in its extensive provisions mandating this approach. 

Thanks in no small measure to the work of this Committee, our environmental 
laws are among the strongest in the world. They are fully consistent with our rights 
and obligations under the Convention. The Legal Adviser of the Department of 
State, William H. Taft, IV, in a letter of March 1, 2004 to the Chairman of the Sen- 
ate Foreign Relations Committee, expressly stated that “the United States does not 
need to enact new legislation to supplement or modify existing U.S. law . . . related 
to protection of the marine environment .... The United States, as a party, would 
be able to implement the Convention through existing laws, regulations, and prac- 
tices (including enforcement practices), which are consistent with the Convention 
and which would not need to change in order for the United States to meet its Con- 
vention obligations.” 

It has nevertheless been suggested that the Convention may require a revision 
of the Endangered Species Act. That is not so. Article 194 of the Convention re- 
quires the parties to take measures to control pollution of the marine environment. 
We have done so. Paragraph 5 of Article 194 is a statement of the obvious: it speci- 
fies that among the objects of such pollution control measures is the protection and 
preservation of rare or fragile ecosystems as well as the habitat of depleted, threat- 
ened or endangered species and other forms of marine life. Our existing laws satisfy 
this obligation. I need only add that Article 194 does not specify any particular pol- 
lution control standards. 

Mr. Chairman, you and your colleagues on the Committee are well aware of the 
complexities involved in arriving at an effective, efficient and balanced approach to 
environmental protection that reasonably accommodates and furthers both our envi- 
ronmental and other interests. When it comes to the oceans, these complexities are 
multiplied many times because they implicate the interests and priorities of many 
different countries. Permit me to cite an example. 

The Law of the Sea Convention accords every coastal country, including the 
United States, exclusive sovereign rights with respect to the exploration and exploi- 
tation of the continental shelf in an area vastly expanded beyond the limits specified 
in the 1958 Convention on the Continental Shelf, to which the United States is 
party. The Law of the Sea Convention specifies that the rights of the coastal state 
with respect to the continental shelf include the power to set environmental condi- 
tions for oil and gas development, for oil rigs and all other economic installations 
and structures, for pipelines, and for dumping. 

While these powers give us a great deal of control over our interests in both envi- 
ronmental protection and the productive use of our continental shelf, in themselves 
they are insufficient to protect the full range of either our environmental interests 
or our energy and other interests. To protect those interests, we need to influence 
the laws and practices of foreign countries. It is for this reason that the Convention 
establishes a floor of generally accepted international standards that every coastal 
state must apply. Among the American interests that this protects are the following: 

• Our neighbors have the same exclusive rights over the continental shelf off 
their coasts as we have off ours. Pollution from their activities can easily affect our 
waters, our resources, and our shores. This became abundantly clear a number of 
years ago when a pollution incident on the Mexican continental shelf gave rise to 
extensive public concerns in Texas and other Gulf states that our waters and coast- 
line would be polluted. As a party to the Convention, we will have increased credi- 
bility and leverage to protect ourselves from such incidents in a way that avoids any 
appearance that we are bullying our neighbors. 

• While every coastal state has the right to impose higher standards on its conti- 
nental shelf activities, and ours are among the strongest in the world, the oil and 
gas industry is a global enterprise that can achieve economic efficiencies from uni- 
form global standards regarding equipment and operations. Those efficiencies can 
of course help to keep down the cost of energy and free up additional capital for 
investment. As a party to the Convention, we will have increased credibility and le- 


i’'See Senate Treaty Doc. 103-39, p. V, VII-VII (1994). 
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verage to promote stronger and more efficient international standards and their 
general acceptance. 

• We live in an era of instant global news. A serious pollution catastrophe on the 
continental shelf anywhere in the world is likely to be reported, and its con- 
sequences televised, throughout the globe. This can stimulate public demands in 
many countries for new restrictions on continental shelf development. To the extent 
that this means that we all continue to learn from each others’ mistakes, this is 
of course a good thing. But to the extent that public excitement can lead to hasty 
and ill-considered actions either in the United States or in other countries, the eco- 
nomic consequences can be adverse, and the result may be an unnecessary increase 
in the price of energy. As a party to the Convention, we will have increased credi- 
bility and leverage to ensure the emergence and enforcement of international stand- 
ards that reduce the likelihood of such events. 

• Our interest in the health of the oceans throughout the world is no mere ab- 
straction. They comprise over two-thirds of our world, and are essential to our well- 
being and the overall ecological balance of the planet. Marine living resources from 
the far reaches of the globe supply us and the rest of the world with food, with 
sources of recreation, with valuable scientific knowledge, and with the promise of 
new and more effective medicines. We have neither an environmental nor an eco- 
nomic interest in a race to the bottom in pollution regulation in other parts of the 
world that destroys marine life. As a party to the Convention, we will have in- 
creased credibility and leverage to exercise the kind of balanced global leadership 
in protecting the oceans that is incumbent upon the leading maritime power in the 
world and that the American people expect. 

This is but one example of the benefits of the approach taken by the Convention 
to environmental protection. There are many others. The provisions that success- 
fully accommodate the interests of states with respect to freedoms and rights of 
navigation and their interests with respect to prevention of pollution are obviously 
of great importance. The maintenance over time of a reasonable balance responsive 
to both navigation and environmental interests would unquestionably be advanced 
by U.S. participation in the Convention. 

Mr. Chairman, the Law of the Sea Convention is a powerful and successful envi- 
ronmental treaty precisely because it seeks to achieve a reasonable balance between 
environmental and other interests. For many years, in the law of the sea negotia- 
tions and in other fora, the United States has tried to make clear that environ- 
mental treaties must be carefully framed to produce a reasonable accommodation 
of diverse interests. Some people have characterized this as opposition to environ- 
mental protection. Some of the extreme rhetoric used abroad has been particularly 
damaging to our reputation in important allied countries. The Senate now has a sig- 
nal opportunity to set the record straight. Its approval of the Convention and the 
Implementing Agreement would suggest that there is every reason to ensure that 
the multilateral agenda is pursued carefully and that, as long as it may take, at 
the end of the day relevant interests are reasonably accommodated. It would an- 
nounce that when that is done, America will stand second to none in joining to 
strengthen multilateralism, to strengthen the rule of law in international affairs, 
and to strengthen international protection of the environment. 

CONCLUSION 

Mr. Chairman, it is of particular importance that many of the 146 parties to the 
Convention worked painstakingly with us over many years to produce a Convention 
that we, as well as they, could ratify. From the perspective of much of the rest of 
the world, a great deal of the negotiation of the Law of the Sea Convention revolved 
around accommodating the interests and views of the United States regarding: 

• the 12-mile maximum limit for the breadth of the territorial sea; 

• the retention of many provisions drawn from the 1958 Conventions on the Ter- 
ritorial Sea and the Contiguous Zone, the Continental Shelf and the High Seas, to 
which the United States is party; 

• the more detailed and objective provisions on innocent passage; the extension 
of the contiguous zone to 24 miles from the coastal baselines in order to strengthen 
enforcement of smuggling and immigration laws; 

• the new regime of transit passage through, over and under straits; 

• the new regime of archipelagic waters and archipelagic sea lanes passage; 

• the detailed and careful balance of the provisions regarding the regime of the 
200-mile exclusive economic zone and its status, including express enumeration of 
the rights of the coastal state and express preservation of the freedoms of naviga- 
tion, overflight, la3dng of submarine cables and pipelines, and other internationally 
lawful uses of the sea related to these freedoms; 
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• the immunities of and exemptions for warships and military aircraft; 

• the precision of the texts on artificial islands, installations and structures; 

• the extension of the limit of the continental shelf to the outer edge of the conti- 
nental margin; 

• the inclusion, in additional to coastal state control over fisheries in the 200-mile 
exclusive economic zone, of a ban on salmon fishing beyond the zone, a reference 
to regional regulation of tuna fisheries, and a special provision protecting marine 
mammals; 

• the avoidance of a separate legal regime for enclosed and semi-enclosed seas; 

• the limitations on coastal state authority with respect to marine scientific re- 
search; 

• the elaborate detail on environmental rights and obligations; • the inclusion of 
compulsory arbitration or adjudication with important exceptions (e.g. for military 
activities); 

• the limitation of the regulatory functions of the Seabed Authority to mining ac- 
tivities; and 

• most dramatically, the extensive modification of Part XI of the Convention in 
the 1994 Implementing Agreement to accommodate the objectives articulated by 
President Reagan. 

These and many more provisions are widely regarded as having been designed to 
respond positively to U.S. requirements and interests. 

Mr. chairman, I respectfully recommend that the United States take “yes” for an 
answer and assume its rightful place as a party to the Convention and the Imple- 
menting Agreement. 

Thank you. 
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The Future of the Untied Nations Convention 
ON the Law of the Sea 

After fifteen years of continuous, intense and diEficuit negotiations among the 
nations of the world, the United Nadons Convendon on the Law of the Sea tvas 
adopted in 1982.’ The overwhelming majority of states signed It and over sixty 
have ratified iL* It will enter into force on November 16, 1994. 

Now die world must decide whether or not the Convendon ivill be widely 
ratified, that is, whether objecdons to Part XI will be accommodated and the 
Convendon trill enjoy both widespread and representadve parddpadon. Ihis op- 
don will not last indefinitely. 

In recent years, the laws and policies of many govenunents have been based on 
the assumption dmt in time the Convendon would be tridely ratified. Its entry into 
force puts that assumption to the test. If over time the assumption appears to be 
increasingly questionable, its influence as a restraining force on the laws and 
actions of governments may weaken- As states yield to the temptation to adopt 
measures inconsistent with the Convention, their willingness and political ability 
to ratify it will dedine, and we will have lost a unique opportunity to reap its 
benefits. 

The most significant impediments to ratification of the Convendon by indus- 
trial states are legitimate objections to the deep seabed mimng regime set fortii in 
Part XI and related armexes. Serious negotiations to overcome those objections 
are now beaimg ftuib New texts have been drafted that streamline and reduce the 
cost of the regime and institutions, increase the influence of industrial states over 
decisions, and replace controversial provisions, such as those dealing tvith finan- 


' United Nations Conventicns on the Law of the Sea, opened for Dec. 10, 1983, UN Doc. 

A/CONF.63/18S (1982), reprinted in Unticd NATKXts, Otroal Text or tta United Nations 
C oNWENnON ON THE LaW OF THE SEA WITH ANNEXES AND INDEX, UN Sales No. E.83.V.S (1989) 
(heirinafter LOS Convendon]. 

* Most of the first 60 states to ratiiy ate in Africa, Asia and Latin America, including large countries 
such as BcazU, Indonesia and Metdco. 
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cM obligations, production limitations and transfer of technology, tvith market- 
oriented approMhes. Recognizing that widespread raxificadon of &e Convendon 
would be encouraged by avoiding implementation of the objectionable provisions 
of Part XI when the Convention enters into force, the new texts facilitate the early 
implementation of the modified system and allow provisional parddpation for 
several years. The success of this effort is undoubtedly crudal to the fate of the 
Convention. 

The political controversy over deep sedied mining has long captured the imagi- 
nation of people who otherwise may have little interest in the oceans or the law of 
the sea, or international law for that matter. This has obscured a basic underlying 
fact. The Law of the Sea Convention deals with a large number of other issues of 
substantial importance to existing and reasonably foreseeable economic, emdron- 
mental and security interests of states. 

Misperceptions persist notmthstanding consistent efforts to set the record 
straight.® The need to deal with these misperceptions, at a time when the future of 
the Convention hangs in the balance, inspires the authors to state views regarding 
its significance that are informed by thdr parddpation in its negotiation and 
related matters.'* Policy, not ori^nality, is the object. 

One sometimes wonders whether many of its critics have read the Convendon. 
Some interested in economics and political economy opine about the acceptability 
of the Convention as if deep seabed miiung were its sole object, and the idecdogy 
of the deep seabed mining regime an overriding priority. Elaborate theories about 
the conduct and utility of multilateral negotiations are derived from the frilure of 
Part XI to bridge alternative perceptions in a generally acceptable manner. Many 
critics utter nary a word about important interests in energy, food, trade and 
communications, the emironment or other matters successfitily dealt tvith by the 
Convention. 

Attempts to treat the Convention as a partisan issue in the United States ignore 
not only the facts about the Convention but its negotiating history as welL United 
States policy for a new convention on the law of the sea was first determined by 
President Nixon, taking into account a study commissioned by Congress, and was 
maintained in its essentials thereafter. Spedfic negotiating poations evolved in 
the course of the Nixon, Ford and Carter administrations in response to the views 
of other countries, as well as interested members of Congress, congressional staff 


’ Notable among these efforts b the work of the Panel on the Law of Ocean Uses, chaired by 
Professor Lotus Henldii. whose papers include UniUd Slata InUmts in Ou lam cf th* Sta Camraition, 
88 AJIL 167 (1994); US. Interests and UeUnUtdNiatimsCmv*nUmmt/uCaa(f(lit Sta, 21 Ocean 
Dev. & Int'l L. 373 (1990); Deep Seabed Mining and the 1982 Convention on the Laa of the Sea, 82 
AJIL 363 (1988); U.S, PoU^ on the SeUlenunt of Disputes in Oe Law ofthe Sea, 81 AJIL 488 (1987); 
and Exchange Between Ex^ Panel and Reagan Administration Officials on Non-Seaisd-Mimng 
Provisions of LOS Treaty, 79 t^lL 151 (1985). Individual panel members and others have dso written 
extensively on the issues involved. 

'John R. Stevenson was Legal Advber of die U.S. Department of State from 1969 to 1972 and 
Ambassador and Special Representative of the President to the Third UN Conference on the Law of 
the Sea from 1973 to 1975. He has served as President and Honorary Fieddent of The American 
Society of Inumaiional Law, and aa a partner, and later Cbaicman and Seidor Partner, of Sullivan & 
Cromwelt. Bernard H. Oxxw served as auomeyHKivuer and Assutant Le|^ Adviser of the U.S. 
Department of State from 1969 to 1 977, was a member and fauer s4ce chairman of the U.S. ddegation 
throu^out the negotiation of the Law of the Sea Convention from 1969 to 1982, chaired the En^h 
Language Group of the Conference Dtafdng Committee, and now directs the Ocean and Coastal Law 
Program of the University of Miami School of Law. 
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and the public. The Bush and Clinton administrations continued President Rea- 
gan’s poliqr of r^pecting the Convention whUe maintaining objections to Part XL 
Serious international efforts to find means to deal with the objections of industri- 
alized states to Part XI were initiated by the UN Secretary-General during the 
Bush administration. XU^nformed attempts to portray interest in a successful Con- 
vention as some sort of left-wing conspiracy are also belied by the fact that most 
leaders of die U.S. delegation to the Law of the Sea Conference were Repub- 
licans. 

Apart from a relatively narrow community of experts, few observers seem aware 
that President Reagan, while rejecting the deep seabed mining regime, embraced 
the ranainder of the Convention dealing vnth traditional law of the %n issues and 
declared it to be the basis of United States policy.* Indeed, careful scrutiny of bis 
statements suggests that he was prepared to use force if necessary to defend 
certain rights guaranteed by a Convention that some of his supporters ^missed 
as utterly vdthout virtue. 

Even pragmatic business leaders could be misled by the nusperception that the 
Convention is principally about deep seabed mining. Par more significant ate 
substantive and dispute settlement proritions of the Ccmvention that enhance the 
stability of expectations in the business of transporting oil and gas by sea, as tvell 
as extracting oil and gas from the continental shelf. The Convention is also impor- 
tant to the stability of expectations of investment bankers, insurance companies 
and others who underwrite and support shipping, offshore exploration and drill- 
ing, fishing and many other activities at sea. It would be a disservice to their 
stockholders for such businesses to formulate their vietvs on ratification of the 
Convention on the basis of essentially speculative investments in consortia to 
recover deep seabed manganese nodules. 

The same may be said of the duties of environmental leaders to their constitu- 
ents. Some may have been misled into believing that this is a treaty about deep 
seabed mining that incidentally deals with some arcane issues of pollution from 
ships. Too few step back to observe that this is a strong, innovative and compre- 
hensive ^obal environmental treaty governing over two-thirds of the planet. With 
their support, it could be accepted as a Unding treaty by the overwhelming major- 
ity of states. If ever there was an opportunity to demonstrate that environmental 
consciousness has fundamentally' tnmsformed international law, this is it. 

The Convention lays down basic rules for the governance and protection of all 
of the sea, including the airspace above and the seabed and su^oil below. The 
deep seabeds are likely to remain the least used area addressed by the Convention. 
As defined in the Convention, the international seabed xcea (commonly referred 
to as the “deep seabeds”) comprises that part of the seabed and subsoil that 
remains after formidable coastal appetites were satisfied by subjecting the re- 
source of a 200-mile zone and the continental margin to coastal state jurisdic- 
tion. In particular, coastal state were able to ensure that rirtually all geological 
structure associated with significant deposits of oil and gas are likely to be found 
within coetal state jurisdiction, not in the international seabed area. 

Deep sebed ntiiting has yet to occur. While promising sites have been identi- 
fied by various companie that understandably tvish to protect their invetments, 
demand for the metals principally responsible for interest in manganese nodules. 


* Statement by the President, Mar. 10, 1983, 19 Weeki-y Come. Pres. Doc 383 (Mar. 14, 1983), 
npiinud in 22 ILM 464 (1983). 
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especially nickel and copper, has been depressed in recent years and may be 
satisfied for some time to come by sources on land. These metals can be stock- 
piled, and concerns have abated about the climate for remunerative investment 
in, and stable supply from, mines located in many countries of the world. In. 
addition, hard minerals (whether in the form of nodules, polymetallic crusts or 
other deposits), geothermal energy and other resources also exist within the vast 
economic zones and continental shelves off the coasts of the United States and 
other states. 

The provirions of the Convendon dealing with activities on the deep seabeds 
other than mining are helpful. Navigation, telecommunications, sdentific re- 
search and defense activities are protected. The potential use of the deep seabeds 
cauring the most immediate and widespread environmental concern, namdy dis- 
posal of wastes, is addressed within the framework of the Ocean Dumping Con- 
vention;* both existing and future regulations under that treaty are incorporated 
by reference and strengthened by the substantive and dispute settlement provi- 
sions of the Law of the Sea Convention. 

The important point is that the deep seabeds are only one part of the oceans 
and that deep seabed mining is only one interest address^ by the Convention. On 
the assumption that important objections to Pan XI vnll be overcome by new 
texts, it is crucial to direct attention to the many other aspects of the Convention 
that have all too often been ignored or taken for granted, and to identify those 
benefits that are unlikely to be available at all, or to the same degree, in the 
absence of widespread ratification. 

SXABILnV AND ORDERED CHANGE 

In most cases, the object of the Convention is to establish an agreed allocation 
of jurisifiction and concomitant duties among states, rather than to regulate activi- 
ties as such. The rights and obligations of incfividuals and companies with respect 
to each other and to the public at large are the end prodticts of the lasvful exercise 
(or delegation) of jurisdiction by the appropriate state. Doubt or controversy 
about which activities are subject to the jurisdiction of whi<^ state impedes the 
elaboration and enforcement of national as well as international rules and stand- 
ards governing specific uses of the sea. No rig^t or duty is secure if it rests on an 
uncertrin or contested juris^ctional foundation. 

The history of the law of the sea in this century reveals a tendency to assume 
that a coastal state will benefit by unilaterally extending the monopoly control it 
enjoys on land to activities off its coast, wiAout conridering whether unnateial 
claims asserted by other states and instability in the law would be consbtent with 
its interests. The Truman Proclamation stimulated (or at least was rdied upon to 
justify) a cascade of claims by coastal states over the higji seas that vastly exceeded 
the rights over the continental shelf claimed by the United States. The first two 
conferences on the law of the sea in 1958 and 1960 attempted to restore the 
stability of expectations that law should provide. Despite important accomplish- 
ments, however, no lasting accommodation svas reached between the interests of 
states in controlling foreign activities off their own coasts and the interests of 
states in protecting the freedom to conduct activities off foreign coaste svithout 
interference. 

* Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Mauer» Dec. 
29. 1972s 26 USX 2403. 1046 VmS 120, 
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History taught that war and conquest followed upon attempts to interfere tvith 
shipping or naval routes deemed by another state with the means to respond. 
Yet the trend toward claims that purported to expand coastal state control over 
navigation and overflight accelerated. That trend was manifested in expanding 
territoiial sea claims, restrictive interpretations of the right of innocent passage 
within the territorial sea, and coastal state assertions of the right to impose unilat- 
eral restrictions on navigation beyond the territorial sea. 

As a maritime power and tra^g nation with interests and responsibilities 
around the world, the United States would inevitably be sensitive to these prob- 
lems. The cost of bilateral purchase of potentially important navigation rights in 
all the comers of the globe that U.S. trade or U.S. forces mi^t wish to pass would 
be prohibitive.^ A situation was developing in which the United States would have 
to divert increasing msources, including naval and air forces, to confront foreign 
claims in order to protect the ri^t to use areas of operational interest and to 
prevent the accumulation of adverse precedent; at the same time, the platform of 
principle for such resistance was collapsing as a result of accelerating foreign 
claims, as well as support for new coastal claims in Congress. 

Similar problems confronted other states, including developing countries tvith 
limited means to protect the routes linking them to their iriends and trading 
partners, and rvith less ability to absorb increased costs. Sophisticated observers 
recognised that nearly every coastal state needed an authoritative basis for recon- 
ciling its otvn long-term coastal and maritime interests and to maintain the integ- 
rity of that balance in the face of inevitable pressures to change it unilaterally. The 
goal was a stable accommodation of coas^ and maritime interests both tvithin 
.and between coastal states that would be respected by each state’s dosse politique 
as a continuing restraint upon its jurisdictional choices. 

There are four main reasons why a widely ratified Convention is a better guar- 
antor of this long-term stability thim customary international law. 

First, governments are more inclined to respect obligations to which formal 
consent has been given by the highest political authorities. Even if the Convention 
is now generally declaratory of customary international law, this leaves much 
room for argument about important details. 

Second, without widespread ratification, inevitable "violations” are more easily 
interpreted as eridence that state practice, the ultimate source of customary law, 
is not necessarily rooted in the Convention. 

Third, the Convention contains compulsory dispute settlement procedures to 
help restrain unreasonable claims and contribute to a stable legal order. Custom- 
ary international law imposes no such obligation and few states are under such an 
obligation to- each otiier. 

Fourth, the Convention contains a system for ordered change tiiat strengthens 
rather than erodes the legitimacy of its basic structure. It Is open to formal 
amendment and encourages supjflementary agreements and organizational ar- 
ranj^ents with the partidpation of aSected states. Its interpretation will be 
adapted to changing circumstances by authoritative tribunals. It incorporates by 
reference future safety and enviromnental rules, and contains a flexible system of 
shared competence for regulating navigation in particularly sensitive or danger- 
ous coastal areas. 

’A redprocal grant of siinUar off the United States coast would rardy be regarded as ade- 

quate "consideration’* in such arrangements. Geography alone determines that few foreign states 
need to navigate past the US. cout to reach desdnatlons outside the United States. 
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The traditional method for adaptw^ the customary international law of the sea 
to new circumstances and spedal problems has been unilateral claims of jurisdic- 
tion by the coastal state, the very source of instability in the law of the sea in 
the past. 


IKTERNATIONAL SHIURHIf, TRADE AND COMMUNICATIONS 

Since the dawn of history, the sea has served humanity as a primary avenue of 
communication, whether by ship, aircraft or cable. 

From the perspective of intemationa! security, the baac question is whether 
forces may be moved from one place to another without the consent or interfer- 
ence of states {mt whose coasts they proceed. Global mobihty is important not 
only to naval powers but to other states that rely on those powers to maintain 
stability and deter aggression, directly or through the United Nations. As the tize 
of major navies is reduced after the Cold War, the adverse impact on their ability 
to perform their primary missions will increase if they must divert scarce re- 
sources to challeng^g coastal state cimms that prejudice global lines of communi- 
cation or set adverse precedents. Enhancing the legal security of nat^ation and 
defense activities at sea maximizes the efficient use of defense resources. 

From the perspective of trade and communications, the basic question is 
whether two states may communicate tvith each other by sea without Interference 
by a third state past whose coast they proceed. Restrictions imposed by a coastal 
state along the route may well result in increased costs for industries dependent 
upon trade and communications and for countries whose exports or imports are 
affected. 

If governments accorded unquestioned priority to interests in international 
security, trade and communications, there would be no law of the sea problem 
with respect to coastal state claims. In earlier centuries when the freedom of the. 
seas reigned supreme, the law of the sea was idatively stable. Decolonization, 
technological development and enrironmental sensitivity altered priorities in the 
twentieth century. It- is no longer plausible to insist upon global mobility as the 
sole interest infonmng polides regarding coastai state juristUction. One cannot 
have a stable law of the sea that protects navigation and communications tmiess 
one finds a way to accommodate coastal state interests in controlling economic 
development of vast offshore areas and protecting the coastal environment. 

The Convention seeks to recondle the conflicting pressures rvith a complex 
allocation of ri^ts and duties. It limits the breadth of the territorial sea to 12 
nautical miles, guarantees free transit for all ships and drcraft through straits 
overlapped by the territorial sea and through archipelagos, and preserves free- 
dom of navigation, overflight, laying of cables and pipelines, and related uses 
seaward of the territorial sea. At the same time, it g^ves dte coastal state jurisdic- 
tion over living and nonliving resources, drilling, marine sdentific research, and 
most installations and stniaures in an exdusive economic zone extending up to 
200 miles from the coast and, on the seabed, beyond 200 miles to the outer edge 
of the continental marg^.* It establishes detailed coastal state ri^ts and duties to 
adopt and enforce antipollution standards in these areas. 

The Convention offers three protections from the risk that this system will 
gradually evolve into the functional equivalent of a 200-mile territorial sea \mder 

” It also doubles, to 24 miles from the coast, the breadth of the contiguous zone in wMch smuggling 
and immigration laws may be enforced. 
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discredosary coastal state control, effecdvely territorializing all of the miyor seas 
of the world. Bist, the rights and duties of coastal states and flag states are 
carefully enumerated. For example, there are requirements for prompt release on 
bond of foreign ships arrested for poiludon or fisheries violadons, and protec* 
dons for their crews. Second, the reguladon of navigadon b closely ded to rules 
adopted or approved by the competent intemadonal oiganizadon, presumably 
the Intemadonal Maritime Oiganizadon. 'Ihird, both the coastal state and the 
flag state are subject to compuboiy arbitradon or adjudicadon ividi respect to 
navigadon, overflight and relied rights. Thb includes a rapid s}«tem for ordering 
the release on bond of ships arrested by the coastal state. 

These protecdons are dependmt upon or strengthened by widespread radfica- 
don of the Convendon. Compulsory dbpute setdement b especially likely to be 
the key to ensuring that the complex b^ance bettveen coasi^ state jurisdicdon 
and the freedoms of navigadon and communicadon is respected and evolves in an 
orderly way. It may well be a useful tool for governments in their attempts to 
restrain their own political processes. It is abo an important option for respond- 
ing peacefully, but effectively, to excessive coastal state claims or interpretations. 

. Protection of the Marine Environment 

The advance in intemadonal environmental law effected by the Convention b 
reflected in the unfettered darity of the opening article of Part XII: "States have 
the obligation to protect and preserve the marine enviroiunent.”* 

The Convention requires states to ensure that activities under their Jurisdiction 
do not cause enrironmental damage to other states or result in the spread of 
pollution beyond their own ofishore zones; to minimize to the fhllest possible 
extent the rdease of harmful substances into the marine enviroiunent from land- 
based sources; to protect rare or firagile ecosystems; to conserve living resources; 
and to prevent the introduction of alien spedes into the marine environment 
where they may cause harm. It abo provides for environmental impact assess- 
ments of planned activities, environmental monitoring of ongoing activities, and 
contingency planning for pollution emergencies. States are required to cooperate 
in establbhing global and regional rules and standards for specific sources of 
pollution. 

The environmental ‘obligations placed on states relate to activities subject to 
their Jurisdiction. Taken as a whole, the Convention therefore darifies not only 
the nature of the environmental obligations of states, but also the activities and 
areas that are the ol^'ect of those obligations. Four factors are particuiarly impor- 
tant in as^ssing the significance of thb effort to combine the allocation of eco- 
nomic and other rights with the assumption of environmental duties. 

First, the environmental re^me b incorporated into a binding treaty. While a 
growing number of global and regional treaties deal with important environmen- 
tal matters, none purports to impose comprehensive environmental obligations 
on so many activities in so many places. Other comprehensive global environmen- 
tal instruments, indudlng those adopted at Stockholm in 1972 and Rio de Janeiro 
in 1992, have been nonbinding declarations. Enthusiasts nmy rush to pronounce 
such instruments declaratory of customary international law, but even they pre- 
sumably understand that thb b not the same thing as an international commit- 

’ LOS Convendon, Art. 192. Experienced Incemadonat negodatois are weU aware of the dUBculty 
of adtieving ag^ement to articulate an envlroiunental norm in such direct and unqualified form. 
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ment accepted as binding by the hipest polidcal or^ms of a state, including its 
parliament, especially when it comes to maldng the hard politicai choices neces- 
saiy to implement environmental standards. 

Second, because it contmns other incentives for ratification, the Convention 
enjoys reasonable prospects of becoming perhaps the most mdely ratified environ- 
mental treaty. That goal is virtually assured if ratification is forthcoming from 
states in which environmental Directives are accorded high priority. 

Third, in addition to establishing the basic environmental jurisdiction and du- 
ties of states, the Convention obliges the parties to adopt and enforce pollution 
control regulations with respect to particular sources, notably ships,**’ ocean 
dumping, oil drilling and offititore installations. It provides that these regulations 
shall at least have the same effect as, or be no less effective tiian, intemation^ 
rules and standards that emerge firom the work of competent international organi- 
zations now and in the future, presumably with wid^read and representative 
support. This duty applies to all parties to the Convention, whether or not they 
are otherwise bound to apply a particular standard. 

Lastly, compliance with environmental standards under the Convention is sub- 
ject to compulsory arbitration or adjudication. 'While compromissory clauses are 
not unknown in marine pollution treaties, the coupling of compuisory arbitration 
and adjuttication with environmental obligations tmder this Convention is an ex-* 
traordtoary advance over past practice. 

Every coastal state tiiares botii the communications and enviroiunental interests 
that require harmonization in the allocation of ri^ts and duties to regulate pollu- 
tion from ships. Both ships and contaminants move at sea. No coastal state can 
protect its environmental interests adequately unless it aclueves agreement from 
other states to apply restraints to ships under their control. Similarly, no state can 
protect its communications interests unless it achieves agreement firom many 
coastal sutes regarding the appropriate balance between freedom of navigation 
and coastal state competence to interfere with that freedom for environmental 
reasons. 

The result is one of the most complex efforts at harmonization contained in the 
Convention. Spedfic prescriptive and enforcement powers over fordgn sMps are 
conferred on coastal states by the Convention but are subject to important limita- 
tions and safeguards to protect against coastal state excesses. The entire system is 
sulyect to compulsory arbitration or adjudication to help ensure respect for both 
environmental duties and navigational ri^ts and to safeguard the stability of this 
complex balance.” 

Naturally enough, there are those who would have liked the Convention to do 
more. For example, they might have preferred a more strongly worded duty to 
enforce international standards to control land-based sources of marine pollu- 
tion. One difficulty was that delegates to a conference on the law of the sea had 


Folknrbig the pattern of other marine pollution treaties, the environmental provisions oT the 
Convention ^ not apply to warships and other govenunent noncoimnerdal ddps and aircraft, but 
each state is neqidred to ensure diat its excluded vessels and aircraft act in a manner condstent with 
those provisions so far as is reasonable and practicable. 

" Two significant exceptions to compulsory arbitration or at^yodlcalion under the Convention are 
"disputes concerning mifitary activides” and disputes “widi regard to the exerdse by a coastal State of 
its sovereign righu or jurisiBction." The lauer excepdmt does not apply to coastal state violation of 
navigation ri^ts and freedoms or specified environmentd rules and staruiards. LOS Conventiem, Art. 
297. para. 1. Art. 298. para. 1(b). 
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doubts about their competence to deal mth activities on land that might cause 
marine pollution. Delegates to die 1992 Rio Conference, who suffered hum no 
such dignity, witnessed the difficulty of getting states to agree to binding rules 
affecting siplficant activities on land. Negotiations are continuing in emironmen- 
tal forums where specific land-based sources of marine pollution are being 
targeted. 

The Convention is the strongest comprehensive environmental treaty now in 
existence or likely to emerge for quite some time. It is wyiful thinking to belie\« 
that the Convention will have as much impact if it is not widely ratified. Nonpar- 
ties nay be particuiaiiy unwilling to regard themselves as bound by the environ- 
mental duties outlined in the Convention if governments and organizations ordi- 
narily sensitive to environmental issues &il to work for iridespread ratification. 
The message inherent in such behavior is likely to drown out protests to the 
contrary. 


Coastal Resources 

The alacrity with which coastal states “implemented” the sovereign rights dabo- 
rated in the Convendon with respect to oil and gas, fisheries, and other natural 
resources of the economic zone and continental shelf suggests that widespread 
radficadon of the Convendon would not make a significant difference widi re- 
spect to coastal resources. That is not entirely true, even if one has faith that 
coastal state ri^^ts are as safely consolidated by customary international law as by 
a svidely ratified Convention. For example, the economic benefits of Exporting 
such natural resources may well depend on respect by other states for navigation^ 
rights and for a balanced allocation of competence to control pollution from 
ships. Widespread ratification of the Convention is more likely to promote such 
respect 

Oil and Gas 

One of the reasons coastal state jurisdiction over the continental shelf was 
extended to the edge of the continental maig^ was to incorporate potential 
hydrocarbon deposits in the continental rise. Oil and gas development requires 
substantial site-spedfic investments. The Convention protects both the coastal 
state and the investor from future disputes about the location of the seaward limit 
of coastal state jurisdiction over the continental margin. Limits established by the 
coastal state on the basis of the recommendations of an international commikion 
of experts to which supporting data have been submitted are final and binding on 
ail parties to the Convention and the International Sea-Bed Authority. 

The extension of coastal stole jurisdiction over the continental maigin, and the 
consequent exdusion of the hydrocarbon potential of the continental from 
the international seabed area, was balanced by the provision for a modest sharing 
of revenues from the continental margin beyond 200 miles.** This system not only 
affords benefits to developing countries ^duding landlocked countries), but 
creates a glolxii interest in the legitimacy and exercise of coastal state jurisffiction 
over the continental margin, notwithstanding the disproportionate benefits con- 
ferred on certain large and prosperous coastal states. 


” Th«« proviriom are what reinaln of a mote ambliloiu proporal for levemw sharlnR by President 
Nixon in 1970. 
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Seaward extension of the limits of the continental sh^ and expansion of the 
type of installations subject to coastal state jurisdiction also raised doubts about 
the rigidity of the 1958 Convention on the Continental Shelf with respect to the 
size of safety zones around offshore installations and the reqiurement that instal- 
lations must be entirely removed once they are no longer in use. Those ndcs were 
designed to ensure respect for other uses of the marine environment, both spa- 
tially and temporally. If the rules were to be made more flexible, means would 
have to be found to assure that interests in other uses and protection of the 
marine emironment were adequately reflected Qnduding interests in the safe and 
expeditious transport of hydrocarbons by siup). The Comwntion achieves this by 
delegating to the competent intemational organization, presumably the Interna- 
tional Maritime Organization, the authority to establish guiddines for deviating 
from the strict requirements regarding safety zones and removal of installations. 

Accidents and pollution in one part of the world may increase resistance to oil 
and gas development elsewhere. In addition to their environmental interests, both 
coastal states and investors have a significant economic interest in assuring that 
every coastal state takes adequate measures to protect gainst pollution from 
offshore hydrocarbon development. The Convention accommodates this interest 
by providing that all coastal states must at a nunimum respect international envi- 
ronmental standards established by the competent international organization. 

Fisheries 

One of the most significant threats to marine life is pollution of the marine 
environment. That pollution originates in many ways and in many places. No state 
is in a position to solve the problem alone, even off its own coast. Widespread 
ratification of the Convention is Ukely to promote greater protection from pollu- 
tion. For that reason alone, those concerned about living resources should sup- 
port ratification. 

The biological boundaries respected by most stocks of fish in the wild have littie 
in common with the political boundaries drawn by states. What is required is 
consistent management of ecosystems and fish stocks throughout their m^;iatory 
range. No gener^ convention can achieve that. But the Convention at least makes 
clear that economic zones are not the end of the inquiry, and that sound manage- 
ment is required on the basis of biological characteristics.*’ 

Unless man^ement is coordinated, fishing outside a state’s zone can prejudice 
both Us conservation measures and the econoimc preferences accorded its fisher- 
men within the zone. The 1992 Rio Conference called for intemational negotia- 
tions on the matter, which arc now under way. The future of the Convention, and 
the stability of the law of the sea, may depend on the willingness of governments 
to negotiate constructively in this regard. 

General legal rules must be ^plied to specific repons in any event. In some 
regions it may be easier to resolve the problem directly by agreement among the 
states concerned with fishing in that area. Such an agreement was recently nego- 


” This includes conservation measures that take into account the interdependence of spedes, opti- 
mum utilization, coordination between neighboring coastal states, spedal ndes for spedes that nu- 
gnte between fresh water and the open sea, cooperation in managing biglth migratory spedes, and 
agreement mth the coastal state <h> measures to conserve stocks that migrate between die economic 
zone and the waters seaward of the zone. Marine mammals ate afforded spedal protection, induding 
exemption from requirements for optimum utilization. 
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dated with respect to the so-called doughnut hole that is completely surraunded 
by the economic zones of Russia and the United Sta^ in the Bering Sea. 

It should neverthele» be borne in mind that widespread ratification of the 
Convention could help. The Convention eiqjressly makes the right to fish beyond 
the economic zone subjea to the rights, duties and interests of the coastal smte 
provided for in connecdon with the economic zone. Fishing beyond the economic 
zone is subject to compulsory arbitiadon or adjudication. Tribunals are em- 
powered to prescribe provisional measures “to preserve the respective rights of 
the parties to the dispute or to prevent serious harm to the marine environment, 
pending the final decision.*’ Should resort to Convention procedures ftdl to yield 
compliance, there is esuUilished doctrine regarding the right of a state to respond 
to violations of a treaty by another party without challenging the integrity or 
binding force of the treaty as such. 

This approach :diould be contrasted with the momentous consequences for the 
future of the Convention and the law of the sea. if states that have yet to ratify the 
Convention were now to make new imiiateral dmms over the waters beyond the 
economic zone.** They would bear a heavy burden were they to destroy the prac- 
tical opportunity the world now has to accept an agreed fiametvork governing all 
the uses of ail the oceans. 

Marine SetENTme Research 

Many coastal states believe they should have jurisdiction over marine scientific 
research wherever they have jurisdiction over exploration and exploitation of 
natural resources. Freedom of sdentific research is therefore a likely, if not inevi- 
table, victim of extensions of coastal state jurisdiction over resources as a result of 
either unilateral claims or negotiations. This suggests that, from the perspective of 
marine sdentific research, widespread ratification of the Convention makes little 
diSerence. That condusion is not quite correct. 

The Convention contains detailed procedmus and criteria for obtaining coastal 
state consent to conduct sdentific research in the economic zone and on the 
continental tiielf, and provides that coastal states shall, in norma] drcumstances, 
grant thtar consent unless tiic research comes irithin enumerated exceptions. An 
“implied consent” rule promotes timely response by coastal states. The Conven- 
tion also narrows the grounds for withholding consent for sdentific research on 
the continental margin seaward of 200 miles where there is no ongoing resource 
development activity. 

There are a number of other useful provisions. Marine sdentific research must 
be respected iii the course of other activities at sea. The Convention encourages 
publication or dissemination of research results. It confirms the rig^t to conduct 
sdentific research on the high seas beyond the econonuc zone and in the interna- 
tional seabed area, protects that right with compulsory arbitration or adjudica- 
tion, and stabilizes &e limits of tbosevwas. 


" Chile lecenily dedared a “marfrtsmdal" of uncenain content The effect of Argentine legbls- 
don is alto und^. Canada is under pressure fiom Newfoundland fishermen to reduce foreign 
fishing beyond the economic zone, and Prime Minbter Cbrfden diuded to the possibiliw of a unilat- 
eral daim during bis election campaign. 
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Conclusion 

All previous efforts in ttiis century to bring the world toother in a stable 
agreement on an international regime for the oceans failed. The UK Convention 
on the Law of the Sea is the closest we have come. The goal b now within reach. 

The Convention was caught in the crossfire of ideolo^cal wars that are now 
behind us. Remarkably, those wars never really affected more than one part of the 
Convention, namely Part XI. That damage b now being repaired by the negotia- 
tion of significant dianges designed to accommodate objections to the deep 
seabed mining re^me. 

The ideolo^cal wars of the past abo perpetrated incomplete and ill-infonned 
perceptions about the Convention that impede rational analysb. The authors are 
confident that at least the large majority of those who make the effort to study the 
Convention as a whole, and consider the alternatives, will agree that widespread 
raUfication b important and that the opportunity we now enjoy to achieve that 
goal should not be allowed to pass us by. 

For those with a sense of hbtory and perspective, the significance of a widely 
ratified Convention on the Law of the Sea transcends even the oceans. Since the 
time of Grotius, the law of the sea has been a significant part of the ^ric of 
modem international law. If we can succeed in strengthening the international 
law of the sea with a widely ratified Convention, we tvill strengthen the fabric of 
international law generally. 

One of the weaknesses of international law b that states have been reluctant to 
accept the jurisdiction of courts and arbitrators in principle. At least with respect 
to many issues of intemationai law that arise in coimection with the oceans, a 
widely ratified Convention on the Law of the Sea would remedy that weakness in a 
fundamental way. No comparable treaty with such broad mandatory compronus- 
sory clauses has ever been vtidely ratified. Progressive written articulations of the 
law by authoritative tribunab are by no means the same thing as self-help rooted 
in unilateral perceptions of the potential for forcing acquiescence. And it b the 
latter that has often passed for the law of the sea in thb century. 

A widely ratified Convention, including new texts that accommodate objections 
to the deep seabed mining regime, would be a monument to the possibUities of 
global multilateral diplomacy. Such a success could be particularly important at a 
time when states are beginning to shape a post-Coid War international order. It 
would demonstrate that, vnth time and care, consensus can be achieved on recon- 
ciling important security, economic, environmental and other interests; that thb 
consensus can be expressed m reasonably precise norms and rules that narrow the 
issues and limit disputes; and that parliaments can be persuaded to embrace the 
result in the common interest. 

From the broadest penpective, widespread ratification should be especially 
sigmficant for governments that attach particular importance to their capacity to 
influence intemationai affairs by their participation in intemationai negotiations 
and institutions, and for those of us who prefer a public order in which inclusion 
and rational dialogue are the foimdations of policy. 

John R. Stevenson and Bernard H. Oxman 
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IMPLEMENTATION OF THE SEABED PROVISIONS 
OF THE CONVENTION ON THE LAW OF THE SEA 

The 1 994 Agreement and the Convention 

In June 1994, some tsvelve years after the conclusion of the Third UN Confer- 
ence on the Law of the Sea, the UN Secretary^General reported to the General 
Assembly that informal consultaUons had led to t^eements that appeared to have 
removed the obstacles to general adherence to the 1982 UN Convention on the 
Law of the Sea.* 

The history of the Convention since 1982 is widely known. In 1982 President 
Reagan declared that the United States woidd not sign the Convention because of 
objections to Part XI, the proposed re^me for deep seabed mining. Most other 
industrialized states signed but mthheld ratification -while work proceeded in the 
Preparatory Conunission. Most developing states signed the Convention and the 
number of ratifications increased slowly. 

In July 1990, UN Secretary-General Javier Perez de Cu^lar initiated informal 
consultations to attempt to meet the objections of the industrialized states. His 
successor, Boutros Boutros-Ghali, continued those consultations and saw them to 
conclusion. A new sense of urgency was introduced into the constiltations in 1993 
when it became apparent that the Convention would receive the number of ratifi- 
cations necessary for entry into force before the end of 1994. 

As reported by the Secretary-General, the consultations resulted in: 

— a draft “Agreement relating to the Implementation of Part XI of the 
United Nations Convention on the Law of the Sea of 10 December 1982”; 
and 

— a draft resolution by which the UN General Assembly would adopt the 
Agreement and urge states to adhere to it and to the Convention.^ 

The resolution was adopted by the General Assembly at a resumed forty-eighth 
session on July 28, 1994, by a vote of 121 in favor, none against, and 7 absten- 
tions.’ The Agreement was opened for signature the next day. Over fifty states 
have already signed the Agreement, including the United States and virtually all 
other industrialized states. 

The Agreement, the Convention and U.S. Poucv 

The 1994 Agreement provides, in Article 2, that it is to be interpreted and 
applied together vnth Part XI of the Convention as a singje instrument; in the 

' Uiuwd Nations Convention on the Law of the Sea, tpmtd for HgnatuTi Dec. IQ, 19S2, UN Doc. 
A/CONF.62/I22 (1982), nprinltd in Oumu NATIONS, OmctAL 'nacr or THi thnnem Nations 
C oNVENnON ON THE LaW OF THE SEA WDH ANNEXES ANO INDEX, UN Sales No. E.83.V.5 (1983) 
{hereinafter LOS Convention). 

* UN Doc. A/^8/950 (1994). 

’ GA Res. 48/263 (July 28, 1994). The netv Agreement is annexed to the resolution, and is herdn- 
after cited as die Agreement. Russia abstained In the vote to adopt the resolution and Agreement on 
the grounds that the new protlslons regarding pioneer investors discriminate iit £>vor of the United 
States. The same objection to different provisions was proffered to eiqtlain the Soviet abstendon in 
the vote in 1 982 on adopdon of the Convention by the law of the Sea Ccmfetence. 



179 


THE AliIEWCAN JOURNAL OF INTERNATIONAL LAW [Vol. 88:687 

event of inconsistenqr between them, the Agreement tvill prevail. It may talte 
some time before states that have not yet ratified the Convention become party to 
the Convention and the 1994 AgreemenL* More than sfacty states, however, have 
already ratified the Convention, which enters into force for them on November 
16, 1994; it would have been unrealistic to expect that before that date all of them 
would become party to the new Agreement as well The Agreement therefore 
contsdns liberal terms for its provisional application by all, and affords states 
several years to become party to both the Agreement and the Convention.* With a 
large number of states, including industrial states, accepting provisional applica- 
tion, one may expect tiiat Part XI will be implemented from the outset in' accord- 
ance with the new Agreement and with representative participation in decision- 
making organs. 

The purpose of the 1 994 Agreement is to enhance the prospects for widespread 
ratification of the Convention by responding to problems rvith the deep seabed 
mining regime in Part XI, particularly those that troubled industrial states, in- 
cluding the United States. The Agreement is designed also to respond to develop- 
ments in the decade since Part XI was completed, specifically “the grotving con- 
cern for the global envirorunent,” and “political and economic changes, including 
in particular a growing reliance on market principles.*’ 

It may be instructive to consider bow the 1994 Agreement responds to the 
problems identified and the concerns expressed by the United States when it 
sought, unthout success, to change Part XI in 1982. 

U.S. policy regarding the 1982 Convention, as enunciated by the Reagan admin- 
istration,® may be summarized as foUotvs. “While most provisions of the draft 
convention are acceptable and consistent with U.S. interests, some m^or ele- 
ments of the deep seabed mining regime are not acceptable.”’ The United States 
“has a strong interest in an effective and fair Law of the Sea treaty which indudes 
a viable seabed mining rej^e.”* It was “not seeking to change the basic structure 


* Article 4 of the Agreement provides; 

1. After the adoption of this Agreement, any instrument of ratification or formal confirmation 
of or accession to the Convention shall also represent consent to be bound by this Agreement. 

2. No State or entity may estabfish its consent to be bound by this Agreement unless it has 
previously established or establishes at the same time its consent to be bound by the Convention. 

Paragraph S of the resolution adopting the Agreement contains esentlally the same language. 

' Pursuant to Article 7, pending entry into force of the Agreement, and absent written notification 
to the orntraiy by the state concerned, states that either consented to adoption of the Agreement in 
the General Assembly, or sign or adhere to the Agreement, or consent in writing to its provisional 
application “shall ap^y this Agreement provisionally in accordance rdlh their national laws and regu- 
lations, with effect ^m 16 November 1994” or such later date as this obligatimi is applicable to 
them. Should the Agreement enter into force before November 1 6, 1998, prot^ion is made for grace 
periods extending up to that date for states that have not completed the ratification process. Agrce- 
mrnit, annex, sec. 1, para. 12. 

‘The Reagan administration's statements quoted hereinafter ^;q>ear in the foSordng documents; 
Statement by the President, U.S. PtUej and the Law of the Sea, Jan. 29, 1982, Ozrr. Sr. Bvu., Mar. 
1982, at 54; White House Fact Sheet [accompanying Frcaidindal Sutement], Jan. 29, 1982, id. at 
54-55; Statement by Ambassador James L. Malone, Speeia! Representative of the President, before 
the House Merchant Marine and Fisheries Committee, Feb. 23, 1982, id., May 1982, at 61-63: 
Statement by the President, July 9, 1982. id., Aug. 1982, at 71; Statement by Ambassador James L. 
Malone. Special Represenudve of the President, before the Htnise Foreign Affairs Conmiittee, Aug. 
12, 1982, id., Oct 1982, at 48-50. 

’’ Statement by the Fretidem. Jan. 29, 1982, note 6 lupm. 

‘ Statement the Special Represenutive of the President, Feb. 23, 1982, note 6 supra. 
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of the treaty” or “to destroy the system” but “to make it -work for the benefit of 
all nations to enhance, not re^t, seabed resource development.”* If negotiations 
could fulfill six key objectives tdth respect to the deep seabed mining regime, the 
“Administration tvill support ratification” of the Convention.*® It tvas the adminis- 
tration's "judgment that, if the President’s objectives as outlined are satisfied, the 
Senate would approve the Law of the Sea treaty.”** 

The six objectives identified by Preadem Reagan required a deep seabed min- 
ing regime that would: 

• Not deter development of any deep seabed mineral resources to meet 
national and world demand; 

• Assure naUonal access to these resources by current and future quafified 
entities to enhance U.S. security of supply, to avoid monopolization of the 
resources by the operating arm of the mtcmational authority, and to pro- 
mote the economic development of the resources; 

• Provide a dedsionmamg role in the deep seabed regime that fairly re- 
flects and effectively protecu the political anti economic interests and fman- 
cial contributions of participating states; 

• Not allow for amendments to come into force without approval of the 
participating states, including, in our case, the advice and consent of the 
Senate; 

• Not set other undcHrable precedents for international organizations; 
and 

• Be Ukeiy to receive the advice and consent of the Senate. In this regard, 
the convenuon should not contain provisions for the mandatory transfer of 
private tedmology and panidpaflon by and funifing For nadonal liberation 
movements.** 

How the 1994 Agreement responds to U.S. objections and U.S. requirements 
may be considered under several headings. 

Decision Making 

Like many international organizations, the International Sea-Bed Authority es- 
tablished by the Convention will have an Assembly in which all parties are repre- 
sented, a Council of limited membership, and spedalized elected organs also of 
limited membership. 

1982 text; Wlule all spedfic regulatoiy powers with regard to deep seabed 
mining are reposed exdusively or concurrently in the Council, Artide 160 gives 
the Assembly “the power to establish general policies.” 

Problem: “Policymaking in the seabed authority would be carried out by a one- 
nation, one-vote assembly.”** 

Response: The 1994 Agreement qualifies the general policy-making powers of 
the Assembly by requiring the collaborsuion of the Conned. It also provides: 
“Decisions of the Assembly on any matter for which the Coundl also has compe- 
tence or on any administrative, budgetary or financial matter shall be based on the 


' Siatemem by the Special R^resentaUve of the President, Aug. IS, 1982, note 6 supra. 

Siatesnent iy the Presidem, Jan, 29, 1982, note 6 supra. 

“ Statement by the Spedal Representative of the President, Feb. 23, 1982, note 6 supra. 

” Statement by die President, Jan. 29. 1982, note 6 supra. The WMte Honse Fact Sheet aixompany- 
ing the President's annooncetnent of die six objeedves in January 1982, and congressional tesdmooy 
by the President’s spedal representadve later that year, idendfied the elements in the Pan XI regime 
dial related to one or more of those objeedves. Note 6 supra. 

'* WMie House Fact Sheet, Jan. 29, 1982, note 6 supra. 
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recommendations of the Council.”*^ The Assembly may either approve the recom- 
mendations or return them.” 

Problem: “The executive council which would make the day-to-day decisions 
affecting access of U.S. miners to deep seabed minerals would not have perma- 
nent or' guaranteed representation by the United States.”^ 

Response: The new Agreement guarantees a seat on the Council for “the State, 
on the date of entry into force of the Convention, having the largest economy in 
terms of gross domestic product.”” That state is the United States. 

1982 text- Consensus on the thirty-six-member Council is required for such 
matters as proposing treaty amendments; adopting rules, regulations and 
procedures; aiul distributing financial benefits and economic adjustment assist- 
ance,*® Other substantive Council decisions require either a two-thirds or three- 
quarters vote.*® 

Problem: The "United States would not have influence on the council commen- 
surate with its economic and political interests.”®® “The decisionmaking system 
should provide that, on issues of highest importance to a nation, that nation tvill 
have affirmative influence on the outcome. Conversely, nations with major eco- 
nomic interests should be secure in the knowledge that they can prevent decisions 
adverse to their interests.”** 

Response: The new Agreement establishes “chambers" of states tvith particular 
interests.** Ttvo four-member chambers of the Council are likely to be effectively 
controlled by major industrial states. Including the United States (which is guar- 
anteed a seat in one of those chambers).** The Agreement provides that “deci- 
sions on questions of sul»tance, except where the Convention provides for deci- 
sions by consensus in the Council, shall be taken by a two-thirds majority of 
members present and voting, provided that such' decisions are not opposed by a 
majority in any one of the Cambers.”*® Any three states in either four-member 
chamber may therefore block a substantive decision for which consensus is not 
required. 

The Agreement further spedfies: “Decisions by the Assembly or the Council 
having financial or budgetary implications shall be based on the recommendations 
of the Finance Committee.”** The United States and other major contributors to 
the administrative budget are guaranteed seats on the Finantx Committee, and 
the committee functions by consensus.*® 

This approach to voting enables interested states (including the United States) 
to block undesirable dedsions. Because blocking power encoura^ negotiation of 


'* Agreement, annex, lec. 3, paias. 1, 4. 

Id., para. 4. Rules, regulations and procedures adopted by the Council on prospecting, explora- 
don and ex;d(»tation and the financial and Internal management of the Authority remain in eifect 
provisionally until approved by the Assembly or amended by the Council in li^t of the Assembly's 
tiews. LOS Convention, Art. 162, para. 2{o)(ih. 

’‘While House Fact Sheet, Jan. 29, 19S2, note 6 supm. 

” Agreement, annex, sec. 3, pata. 15(a). 

'• LOS Convention, Art. 161, para. 8(d). ’• Id., pata. 8(b), (c). 

“ White House Fact Sheet, Jan. 29, 1982, note 6 supm. 

” Statement by the Special Reptesentaiive of the President, Feb. 23, 1982, note 6 supra, 
Agreemeiu, annex, sec. 3. paras. 9, 10, 15. 

“ Id., paras. 10, lB(a), (b). Mr^or land-based producers and exporters of relevant mincials, such as 
Canada and Chile, would be represented in their own four-member chamber. Id., para. 16(e). 

“ Id., para. 5. “ Id., para. 7. 

** Id., sec. 9, paras. 3, 8, 
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decisions desired by and acceptable to the states principally affected, it enhances 
affirmadve as tvell as negative influence. 

Prodvelion Limitation 

Problem: “The United States believes that its interests . . . will best be served by 
developing the resources of the deep seabed as market conditions warrant. We 
have a consumer-oriented philosophy. The draft treaty, in our judgment, reflects 
a protectionist bias which would deter the development of deep seabed mineral 
resources."*’ Specifically, the “treaty tvould impose artificial limitadons on seabed 
mineral production’’** and “would permit discretionary and discriminatory deci- 
sions by the Authority if there is compedtion for limited producdon alloca- 
tions.’’*® The producdon ceiling is undesirable as a matter of principle and prece- 
dent,*® and the process for allocating producdon authorizadons is a significant 
source of uncertainty and discriminatory treatment impeding guaranteed access 
to minerals by qualified nuners.** 

Response: The new Agreement specifics that the provisions regarding the pro- 
duction ceiling, producdon limitations, participation in commodity agreements, 
production authorizations and selection among applicants “shall not apply.’”* In 
their place, the Agreement incorporates the market-oriented GATT restrictions 
on subsicUes.** It prohibits “discrimination between minerals derived &om the 
[deep seabeds] and firom other sources,’’** and specifies that the rates of pay- 
ments by miners to the Authority “shall be tvithin the range of those prevailing in 
respect of land-based mining of the same or rimilar minerals in order to avoid 
giving deep seabed miners an artificial competitive advantage or imporing on 
them a competitive disadvantage.”** 


Technology Tranter 

Problem: “Private deep seabed miners would be subject to a mandatory require- 
ment for the transfer of technology to the Enteiprise and to developing coun- 
tries.”*® This provision was considered burdensome, prejudicial to intellectual 
property rights, and objectionable as a matter of principle and precedent.*’ 

Response: The new Agreement declares that the provisions on mandatory 
transfer of technology “shall not apply.’’** It substitutes a general duty of coopera- 
tion by sponsoring states to facilitate the acquisition of deep seabed mining- tech- 
nology, “consistent with the effective protection of intellectual property rights>” 
if the Enterprise (the operating arm of the Sea-Bed Authority) or developing 
countries are unable to obt^ such technology on the open market or through 
Joint-venture arrangements.*® 

” Statement by the Special Representative of the Freaident, Feb. 2S, 1982, note 6 st^na. 

” White House Fact Sheet, Jan. 29, 1962, note 6 mpra. 

” Statement by the Special Represenuiivc of the Fresident, Aug. 12, 1982, note 6 supra. 

" Statement by the Special Represenutive of the Freaident, Feb. 23, 1982, note 6 supra. 

*‘ Statement by the Special Repreaentad\-e of the President, Aug. 12, 1982, note & supra. 

” Agnement, annex, sec. 6. para. 7. ' Id., paias. ICb), (e). 3. 

" H.. para. 1(d). 

” A^eement. annex, sec. B, pan. 1Q>). 

" White House Fact Sheet, Jan. 29, 1982, note 6 supra. 

” Statement by the Special Representative of (he Prraident, Aug. 12, 1982. note 6 supra. 

*• Agreement, annex, sec. 5, para. 2. ” Id., para. 1 (b). 
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Access 

Problem: "Hie draft treaty prowdes no assurance that qualified private appli- 
cants sponsored by the U.S. Government will be atvard^ contracts. It is our 
strong -new that all qualified applicants should be granted contracts and that the 
decision whether to grant a contract should be tied exclusively to the question of 
whether an applicant has satisfied objective qualification standards.”^" 

Response: The new Agreement eUminates the provisions for choice among quali- 
fied applicants.** Access will be on a first-come, first-served basis. The qualifica- 
tion standards for mining applicants are to be set forth in rules, regulations and 
procedures adopted by the Council by consensus and "shall relate to the financial 
and technical oipabilities of the applicant and his performance under any pre- 
vious contracts."*^ If the applicant is qualified; if the application fee is paid; if 
procedural and environmental requirements are met; if the area applied for is not 
the subject of a prior contract or application; and if the sponsoring state would 
not thereby exceed maximum limits specified in the Convention, "the Authority 
shall approve" the application.** Its filure to do so will be subject to aibitration 
or adjudication.** 

The new Agreement contains special voting rules that facilitate a decision to 
approve an applicadon to explore or exploit minerals. In the Legal and Technical 
Commission, only a simple majority is required for recommending approval.** 
When that recommendation reaches the Council, the application is deemed ap- 
proved unless disapproved tvitbin a prescribed period (normally sixty days) by the 
same vote required for substantive decisions.** Thus, any three industrial states in 
a four-member chamber may prevent disapproval. 

The new Agreement accords important “grandfather" rights to the U.S. con- 
sonia that already have made investments under the U.S. Deep Seabed Hard 
Mineral Resources Act.*’ They are deemed to have met the necessary financial 
and technical qualifications if the U.S. Govenunent, as the sponsoring state, certi- 
fies that they have made the necessary expenditures.** They are also entitled to 
arrangements “similar to and no less favourable than” those accorded investors of 
other countries that registered as pioneers with the Preparatory Commission 
prior to entry into force of the Convention.*’ 

Problem: 11.8. objectives “would not be satisfied if minerals other than man^- 
nese nodules could be developed only after a decision was taken to promulgate 
rules and regulations to allow the exploitation of such minerals."** 

Response: The new Agreement requires the Council of the Authority to adopt 
necessary roles, regulations and procedures within two years of a request by a 
state whose national intends to apply for the right to exploit a mine site.** TTiis 

" Statement by the Speda! Representative of the President, Feb. 23, 1982, note 6 sttpni. 
A^emcnt, annex, sec. 6, para. 7. 

LOS Convention, Art. 161, para. 8(d), Art. 162, para. 2(o)0t); Ann. Ill, An, 4, paras. 1, 2, An. 
17, para. IQtXxiv). 

” LOS Convention, Art. 162, para. 2(x); Ann. Ill, Art. 6, pans. 1-4, Art. lOi Agreement, annex, 
sec. 1, paras. 7, 13. 

" LOS Convention, Arts. 187, 188, 28&-88. 290; Agreement, annex, sec. 3, para. 12. 

Agreement, annex, sec. 3, para. IS: rrr LOS Convention, Arts. 163, i6S. 

^’Agreement, annex, sec. 3. para. ]l(a}. 

"SO O.S.a S81401-147S 0988 &Supp. IV 1992). 

"Agreement, annex, sec, 1, para. 6(3)(i). "/d., para. 6(a)0ii). 

" Statement by the Special Rspresenutive of the President, Feb. 23. 1982, note 6 tupra. 

" Agreement, annex, sec. 1, para. 15(b). 
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applies to manganese nodules or any other mineral resource. If the Council fails 
to complete the work on time, it must give provisional approval to an application 
based on the Convention and the new Agreement, notwithstanding the fact that 
the rules smd regulations have not been adopted.®® 

The Enterprise 

Problem: “The treaty would give substantial competitive advantages to a supra- 
national mining company — the Enterprise.”*® It “creates a system of privileges 
which discriminates agpinst the private side of the parallel system. Ration^ private 
companies would, therefore, have little option but to enter joint ventures or other 
similar ventures either with the operating arm of the Authority, the Enterprise, or 
with developing countries. Not only would this deny the United States access to 
deep seabed minerals through its private companies because the private access 
system would be uncompetitive but, under some scenarios, the Enterprise could 
establish a monopoly over deep seabed mineral resources.”®* 

Response: The new Agreement provides: “The obligations applicable to con- 
tractors (private miners] shall apply to the Enterprise.”®* It requires the Enter- 
prise to conduct its initial operations throu^ joint ventures “that accord with 
sound commercial principles,” and delays the independent functioning of the 
Enterprise until the Council decides that those criteria have Imcn met.** The 
Agreement does not exclude the Enterprise either from the principle that minliig 
“shall take place in accordance wth sound commercial principles” or from its 
prohibitions on subsidies.*® It specifies that the “obligation of States Parties to 
fund one mine site of the Enterprise . . . shall not tq>ply and States Parties shall be 
under no obligation to finance any of the operations in any mine site of the 
Enterprise or under its joint-venture arrangements.”*® The Agreement also elimi- 
nates mandatory transfer of technology to the firterprise and the potentially 
discriminator)' s)'stem for issuing production authorizations.** 

The Agreement makes clear that a private miner may contribute the requisite 
“reserved area” to the Enterprise at the time the miner receives its own exclusive 
exploration rights to a specific area (thus minimizing its risk and investment).** 
That miner has “the right of first refusal to enter into a joint-venture arrange- 
ment with the Enterprise for exploration and exploitation of” the reserved area, 
and has priority rights to the reserved area if the Enterprise itself does not apply 
for exploration or exploitation rights to the reserved area within a specified 
period.** 


Finance 

Problem: “The treaty would impose large financial burdens on industriafized 
coimtries whose nationals are engaged in deep seabed mining and financial terms 
and conditions which would significantly increase the costs of mineral pro- 
duction.”*® 

” Id., para. 15(c). 

’’White House Fa« Sheet, Jan. 29, 1982, note 6 supra. 

” Statement by the Special Representative of the President, Feb. 23, 1982, note 6 supra. 

” Agreement, annex, sec. 2. para. 4. “ Id., para. 2. 

” Agreement, annex, sec. 2, para. 4, sec. 6. paras. l(a)-<c). 3. 

“ Id., sec. 2. para. 3. “ See notes 32, 38 supra. 

*" Agreement, annex, see. 1, para. 10. *' Id., sec. 2, para. S. 

“ White House Fact Sheet, Jan. 29, 1982, note 6 supra. 
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Response: The new Agreement halves the applicahoh fee for either eiqiloration 
or exploitation to $250,000 (sul^ect to rehind to the extent the fee exceeds the 
actual costs of processing an application), and eliniinates the detailed financial 
obligations of miners set forth in the 1982 text, inclucUng the millionHloUar an- 
nual fee.** financial details would be supplied, when needed, by rules, regulations 
and procedures adopted by the Council by consensus, on the basis of general 
criteria that, for example, would link the rates to those prevailing for nuning on 
land, and prohibit discrinunation or rate incieases for existing contracts.** 

Widi respect to state parties, in addition to eliminating any requirement that 
states contribute funds to finance the Enterprise or provide economic adjustment 
assistance to developing countries,*® the new Agreement provides for streamlin- 
ing and phasing in the organs and functions of the Authority as needed, and for 
minimiring cosq and meetings.** Budgets and assessments for administrative ex- 
penses are subject to consensus procedures in the Finance Committee and ap- 
proval by both the Council and the Assembly.*^ 

Regulatory Burdens 

Problem: “The new international organization would have discretion to inter- 
fere unreasonably with the conduct of mining operations, and it could impose 
potentially burdensome regulations on an infant indtistry.’’*® 

Response: The substantive changes set forth in the new Agreement, including 
the elimination of produedon limitadons, produedon authorizadons and forced 
transfer of technology, and the relaxation of diligence requirements, substantially 
narrow the area of potendal abuse.** The new procedui^ provisions, including 
voting arrangements in the Coundi and the Finance Committee, and restriedons 
on the Assembly, decrease the risk of unreasonable regulatory decisions,** As 
indicated in its Preamble and in the General Assembly resoludon adopting it, the 
new Agreement b the product of a marked shifi, throughout the world, from 
statbt and intervendonbt econonuc philosophies toward more market-oriented 
policies. Taken together, the new provisions and new atdtudes give reason to 
expect the system to operate in accordance with the provisions of the Convendon 
and the Agreement guaranteeing the miner exclusive rights to a mine site, security 
of tenure, stability of expectations and dtle to minerab extracted, and according 
the miner and its sponsoring state extensive judicial and arbitral remedies to 
protect those rights.** 

What caimot be supplied in advance by any blueprint for a deep seabed mining 
regime b the measure of confidence bom of experience with a system in 
operadon. 


Agrcemeiu, annac, sec 8, pam. 2, 3; LOS Conveniion, Ann. Ill, Art 13, pani. 2. 

“ Agreement, annex, «<t 3, para, 7, aec. 8, pata. I, sec. 9, pans. 7, 8; LOS Convention, Art. 161, 
para. 8(d), Art 162, para. 2(o}(Q. 

Agreement annex, sec. 2, para. S, sec. 7, para. 1(a); see UOS Convention. Art 173. 

** Agreement annex, sec. 1, paras. 2-5. sec. 2, paras. 1—2. 
r' Id., sec. 3, paras. 4, 7, sec. S, para. 8. 

“ White House Fan Sheet Jan. 29, 1982, note 6 supra. 

Agreement annex, sec. 1, para. 9; see notes 32, 38 supra. 

™ See notes 14, 15, 17, SS-S6 supm. 

’> LOS ConvenUon. Art 153. para. 6, Arts. 187-88; Ann. HL Arts. 1, 10, 16, 18(3), 19(2), 21; 
Agreement annex, sec. I, para. IS. 
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Distribution of Revenues 

1982 text: Hie Convention anthoiizes the equitable sharing of suiplus revenues 
from mining, “taldng into particular consideration the interests and needs of the 
developing States and peo^es who have not attained Ml independence or other 
self-governing status.”” 

Problem: “The convention would allow funthng for national liberation groups, 
such as the Palestine Liberation Organization and the South West Afirica People’s 
Organization.”” 

Response: Political developments in Afirica and the Middle East have mitigated 
this problem. Moreover, distribution to such groups would be a practical impossi- 
bility unless the Sea-Bed Authority’s revenues from miners and firom the Enter- 
prise exceeded both its administradve expenses and its assistance to adversely 
affected land-based producers, and would be possible then only if the Coun^ 
decided by consensus to include such groups in the distribution of surplus reve- 
nues. A decision on distribution of surplus funds would also be subject, under the 
new Agreement, to a consensus in the Finance Committee.” 

Review Conference 

Pn^letn: “A review conference would have the power to impose treaty amend- 
ments on the United States without its consent.”” 

Response: The new Agreement declares that the provisions in Part XI relating to 
the reriew conference “shall not apply.”” Amendments to the deep seabed min- 
ing regime could not be adopted tritbout U.S. consent.” 

Conclusion 

The 1994 Agreement substantially accommodates the objecdons of the United 
States and other industrial states to the deep seabed mining provisions of the Law 
of the Sea Convention. The Agreement embraces market-oriented policies and 
eliminates provisions identified as posing significant problems of prindple and 
precedent, such as those dealing tvith production limitations, mandatory transfer 
of technology, and the review conference. It increases the influence of the United 
States and other industrial states in the Sea-Bed Authority, and reflects their 
lon^tanding preference for emphasizing interests, not merely numbers, in the 
structure and voting arrangements of international organizations. Detail that is 
objectionable or premature is elinunated or qualified. The Sea-Bed Authority is 
streamlined and its regulatory discretion curtailed. The role of its operating arm 
— the Enterprise — is delayed and sharply confined. Deep cuts are made in the 
financial obligations of states and private companies. 

United States accession to the Convention and ratification of the new Agree- 
ment will promote widespread adherence by states generally. This will protect not 


” LOS Convenlion. Art. 160. para. 2(0®, Art. 172, pani. 2(o)®. 

” Statement hi>' the Special Representative of the Preiident, Aug. 12. 1982, note 6 supra. 

” LOS Convention, Arc 151, para. 8(®. Ait. 173: Agreement, annex, tec. 3. para. 7, tec. 9, parai. 
7<f). 8. 

”White Home Fact Sheet, Jan. 29, 1982, note 6 supra. 

’‘Agreement, annex, sec. 4. 

”LOS Convention, An. 161, para. 8(®. Art, 314, para. I. 
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only deep seabed niinlng but many other important interests in the oceans/* In 
the meantime, provisional application of the Agreement by the United States and 
by a substantial number of other states tvill hdp ensure that Part XI will not be 
implemented in unmodified form, that the full range of affected interests tvili be 
represented during the eariy stages of organization vdien important precedents 
and procedures are established, and that these precedents and procedures will 
facilitate widespread ratification of the Convention and the Agreement. 

Bernard H. CbtMAN* 
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Responses by Bernard H. Oxman to Additional Questions from 
Senator Inhofe 

Question la. Article 2(3) of the Treaty states “the sovereignty over the territorial 
sea is exercised subject to this Convention and to other rules of international law.” 
What is your interpretation of this provision? 

Response. This provision is copied from Article 1, paragraph 2, of the 1958 Con- 
vention on the Territorial Sea and the Contiguous Zone, to which the United States 
has long been party. The provision serves mainly as a clarifying reminder; as a legal 
matter it adds nothing to what trained lawyers would conclude in its absence. It 
has the same meaning in both Conventions: the sovereignty of the coastal state is 
qualified in two respects, first as set forth in the text, and second pursuant to other 
rules of international law. The first qualification relates to rights of passage in for- 
eign territorial seas critical to the global mobility and security and economic inter- 
ests of the United States; these include innocent passage, transit passage of straits, 
and archipelagic sea lanes passage. The second qualification relates to rules of cus- 
tomary international law that would apply in any event. 

Question lb. Do you think all parties of this Treaty will interpret this provision 
the same? 

Response. I believe this interpretation of Article 2(3) would be shared by all par- 
ties. 

Question Ic. How could this Treaty interfere with the United States’ sovereign ex- 
ercise of freedom of the seas and in what ways will that have an adverse effect on 
national security and the environment? 

Response. Article 2(3) does not interfere with the United States’ sovereign exercise 
of freedom of the seas and has no adverse effect on national security and the envi- 
ronment. Quite to the contrary, the provisions to which it refers significantly ad- 
vance the national security and environmental interests of the United States. 

More broadly, the Convention as a whole secures and advances the United States’ 
national security and economic interests in the exercise of the freedom of the seas 
as well as its interests in protection and preservation of the marine environment 
off its own shores and around the world. The greatest threat to the long-term secu- 
rity, economic and environmental interests of the United States in the oceans is the 
misplaced and ill-informed advice of a voluble few who oppose consolidating the 
rights, influence and leverage of the United States on these matters by becoming 
party to the Convention. 

Question 2. Do you believe it is in the best interest of the United States to vest 
control of seabed mining operations in countries which lack the necessary tech- 
nology and capital to conduct such operations themselves? 

Response. No, and the Convention as modified by the 1994 Implementing Agree- 
ment does no such thing. Quite to the contrary, the regulatory system is controlled 
by the Council of the Seabed Authority, the Council can adopt regulations only by 
consensus, and the text guarantees a significant number of seats on the Council for 
major industrial states, including a permanent seat for the United States. 

Article 2 of the 1994 Implementing Agreement states that in the event of any in- 
consistency between that Agreement and the deep seabed mining provisions of the 
Convention (Part XI and related Annexes), the provisions of the Agreement shall 
prevail. As in the case of other industrial states, this rule is unquestionably a condi- 
tion for our becoming party to the Convention. That is well understood by govern- 
ments and informed observers around the world. This rule has been respected and 
applied by the parties to the Convention and the Seabed Authority since the Con- 
vention entered into force in November 1994. That consistent practice has not been 
questioned by the few members of the Authority that have yet to formally ratify the 
1994 Agreement. 

Question 3. Do you believe that by acceding to the Treaty the United States would 
gain an adequately effective bargaining position to protect its current and future na- 
tional policies and interests relating to national defense, seabed mining and environ- 
mental protection? Please explain in detail. 

Response. Yes. In fact only by acceding to the Convention could the United States 
secure an adequately effective bargaining position to protect its current and future 
national policies and interests relating to national defense, seabed mining and envi- 
ronmental protection. 

National Defense. — The particular missions and objectives of our armed forces 
change in response to different challenges and threats. What does not change is the 
United States interest in global mobility, that is in the capacity, on a routine daily 
basis, to move its naval, air, and land forces past foreign coasts without the need 
to expend political, economic or military capital to secure the acquiescence of states 
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along the route. This depends on the perceptions of other states regarding the rights 
of foreign ships and aircraft, including American ships and aircraft, off their coasts. 

The Convention will shape those perceptions whether or not we are party. The 
question is influence over the application of the Convention and the future of the 
Convention. Becoming party to the Convention enhances our ability to influence for- 
eign perceptions of our rights by solidifying them as treaty obligations and strength- 
ening the credibility and authority of our views regarding the interpretation and ap- 
plication of the Convention provisions on which our rights depend in practice wheth- 
er or not we are party. It also puts us in a much stronger position to avoid a de- 
structive amendment conference that could delegitimate the Convention and the 
provisions important to our national security, and thus weaken, rather than 
strengthen, the perception of other coastal states regarding the rights and freedoms 
we and all states enjoy off foreign coasts. Calling such a conference becomes legally 
possible this year. If the United States unwisely delays becoming a party and if this 
delay contributes to a decision by the parties to convene a destructive amendment 
conference over which the United States voluntarily denied itself adequate control, 
the burden of the ensuing collapse of the current consensus will be borne by the 
American teixpayers who will be compelled to buy the foreign acquiescence we can 
get for free under the Convention, and by the members of our armed forces who will 
face not only the risks posed by their operational destination, but new risks along 
the route to that destination. 

Seabed Mining. — United States seabed mining interests involve two different 
areas. The first, and in present economic terms by far the most important, concerns 
the continental shelf where all offshore oil and gas are likely to be found. The 
United States has an important energy interest in promoting investment in the con- 
tinental shelf off our coast as well as foreign coasts. The Convention promotes that 
interest by according the coastal state control over the continental margin, including 
a special procedure by which a party to the Convention, if it wishes, can reassure 
investors by establishing a seaward limit of its continental margin that is final and 
binding on all parties to the Convention. As a party to the Convention, we would 
also acquire the right, which we now lack, to nominate an American expert for 
membership on the Commission on the Limits of the Continental Shelf that has an 
important role in that process. 

The second interest is in an activity that has yet to begin, namely deep seabed 
mining beyond the limits of the continental shelf for hard minerals that can also 
be found within the limits of the continental shelf. It is difficult to imagine the 
United States having a less effective bargaining position to protect its current and 
future national policies and interests relating to deep seabed mining than it does 
at present. By contrast, once a party to the Convention, the United States will have 
a permanent seat on the Council of the Seabed Authority, and thus will wield a per- 
manent veto over the adoption of all regulations. Until the Authority becomes self- 
supporting (which is unlikely to occur in the foreseeable future), the United States 
will also wield a veto over budgetary decisions by virtue of its guaranteed seat on 
the Finance Committee. 

Environmental Protection. — By becoming party to the Convention, the United 
States will in two respects acquire a more effective bargaining position to protect 
its current and future national policies and interests relating to environmental pro- 
tection. 

The first of these relates to fisheries, and in particular our interest in ensuring 
adequate conservation of living resources beyond our own exclusive economic zone. 
The Convention gives us important tools, including the right to invoke compulsory 
dispute settlement procedures, that will significantly enhance our bargaining lever- 
age in dealing with foreign fishing beyond the exclusive economic zone. Moreover, 
becoming party to the Convention will enhance our ability to persuade other coun- 
tries to join us in becoming party to the 1995 Agreement Implementing the Conven- 
tion with respect to certain fish stocks, which in turn will increase our negotiating 
and enforcement leverage over foreign fishing. 

The second of these relates to pollution. The key here is the maintenance of a rea- 
sonable balance that promotes effective environmental protection as well as inter- 
ests in the economic, military and other uses of the oceans. As a party to the Con- 
vention, the United States will be in a far stronger position to promote a reasonable 
balance of environmental and economic interests in the interpretations and actions 
of foreign states, and to insist on continuing respect in future agreements and for- 
eign laws for the Convention’s exclusion of warships from international and foreign 
pollution regulations. Approval of the provisions of the draft resolution of advice and 
consent recommended by the Committee on Foreign Relations would be an impor- 
tant step in enhancing our influence in this regard. 



190 


Question 4. What are your thoughts about developing countries having the capa- 
bilities to implement international laws relating to issues of our national security 
as well as regulating the marine environment? 

Response. National Security. — Most coastal states are developing countries. 
Whether or not we are party to the Convention, our naval ships and military air- 
craft, and oil tankers and other ships carrying vital goods to and from our shores, 
will need to navigate off their coasts in order to reach their destinations. Critical 
telecommunications cables will need to be laid and maintained off their coasts. The 
reality therefore is that the claims and perceptions of these developing coastal states 
with respect to control of areas off their coast can and do have a practical impact 
on our national security interests in global mobility and communications. One of the 
most important, and successful, goals of the Law of the Sea Convention was to cre- 
ate a legal foundation for our global mobility and communications whose legitimacy 
was accepted by these countries. 

Developing country leaders are not stupid. They know that the United States has 
political, military or economic interests that would be jeopardized by a confrontation 
with virtually any developing country. They also know that when we need their con- 
sent (for example for overflight rights over land or basing rights) we are usually pre- 
pared to pay handsomely for that consent, directly or indirectly. The question is 
whether we wish every naval mission (most of which do not occur in a crisis) to com- 
prise one mission with one price — the operational goal — or two missions with two 
prices — the operational goal and the cost of acquiring the acquiescence of the devel- 
oping coastal states along the way. My experience suggests that whatever the per- 
ceived costs of becoming party to the Convention, they are far outweighed by the 
benefits, and indeed would pale in comparison with the true continuing cost of buy- 
ing or forcing acquiescence from just one key developing coastal state along one in- 
dispensable route. 

The absence of any other global maritime power at the present time, coupled with 
a perception fashionable in some industrial states that trimming the sails of the 
United States should be a priority foreign policy goal, means that the risk of indi- 
vidual or regional challenges to U.S. global mobility is likely to increase, and that 
developing coastal states are likely to be goaded to move in this direction. Were the 
United States, after publicly launching and advancing the Constitutional process for 
becoming party to the Convention, to fail to follow through, that would further fuel 
this process. 

Becoming party to the Convention is not a guarantee against such developments. 
But it stren^hens our hand in insisting on our treaty rights, and it strengthens our 
capacity to mobilize public opinion at home and abroad in support of our vigorous 
routine assertion and exercise of those rights. 

Environment. — We have four types of interests in adequate implementation of en- 
vironmental measures by developing countries. First, adequate protection of the 
health of the world’s oceans requires concerted action by all coastal and maritime 
states. Second, adequate control by developing coastal states or flag states of activi- 
ties under their jurisdiction is necessary to prevent pollution of our coasts and wa- 
ters. Third, lax environmental regulation by developing countries might damage our 
competitive economic interests and attract jobs away from the United States, or 
force us to lower our own environmental thresholds. Fourth, an environmental dis- 
aster in a foreign country could spur urgent public demands for restrictive legisla- 
tion in the United States and elsewhere whose economic effects are not fully fore- 
seen. 

The Convention’s powerful and carefully balanced environmental provisions 
strengthen our ability to encourage developing countries to take adequate measures 
to protect the marine environment. One of its most notable and attractive features 
is that, unlike some other environmental instruments, the Convention applies the 
same international environmental rules and standards to all countries, developed 
and developing. It also contains provisions that penalize a flag state that has re- 
peatedly disregarded its obligations to effectively enforce applicable international 
rules and standards. 

Question 5. Can we predict with some degree of certainty whether the Inter- 
national Seabed Authority and its related tribunal will, over time, accrue any more 
powers than those currently provided to it in the Treaty or which they have already 
exercised? 

Response. Yes, we can. There is no evidence of an accretion of powers beyond 
those expressly granted or that such a development is likely. The powers of the 
International Seabed Authority and its related tribunal are highly circumscribed by 
the Convention and the 1994 Implementing Agreement. A grant of additional pow- 
ers would require an amendment to the relevant treaty provisions; this could not 
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occur over the opposition of the United States (once it is a party) or other major 
industrial states. The implementation of existing powers of the Seabed Authority is 
subject to effective control by the Council and the Finance Committee of the Author- 
ity, whose mandatory industrial state members (including the United States once 
a party) have the power to block undesirable decisions. 

Question 6. Despite the clear requirements in Articles 208 and 210 of the Treaty 
which specify that related national laws must be “no less effective” than inter- 
national rules, standards and recommended practices and procedures, the Com- 
mittee received testimony to the effect that the United States would not be required 
to change any of its environmental laws to be in compliance with the Treaty. Are 
you certain that the Treaty could not be used to impose restrictions or requirements 
on the United States to limit or expand current or future U.S. laws and policies? 

Response. The United States has among the strongest environmental laws in the 
world. That is likely to remain true. The probability that international rules and 
standards accepted by the overwhelming majority of coastal and maritime states, in- 
cluding most developing countries, would contain stricter requirements in respect of 
Articles 208 and 210 than those acceptable to the United States and provided for 
in our laws ranges from exceedingly unlikely to zero. The further probability that 
a foreign government would find it in its interests to seek to impose such a require- 
ment on the leading global maritime power with the largest exclusive economic zone 
in the world (the United States), undertake to establish that our own regulations 
are less effective, and succeed, itself ranges from exceedingly unlikely to zero. The 
United States has been party to the Convention on the High Seas for many years, 
and has never encountered any difficulty with a similar provision set forth in Article 
10 of that Convention. 

Question 7. Article 212 of the Treaty requires States to adopt laws and regulations 
for pollution from the atmosphere. How would the United States domestic policy 
need to be changed or altered to comply with the international laws, regulations, 
and recommended practices to address these concerns? And does this mean that 
other countries can use this provision to force the United States to regulate CO 2 ? 

Response. Article 212 identifies the subject matter for national measures. Its im- 
plementation depends entirely on domestic law. It does not require any particular 
measures, does not require compliance with international rules and standards, and 
does not require any change in our domestic law and policy with respect to atmos- 
pheric pollution in general or CO 2 in particular. I have difficulty imagining how any 
country with existing air pollution regulations, let alone the United States, could 
find itself in violation of this essentially hortatory text. 


Responses by Bernard H. Oxman to Additional Questions from 
Senator Jeffords 

Question 1. Critics of the Law of the Sea have claimed that there is no guarantee 
in the text of the Convention or in the 1994 Agreement that the United States 
would, should it become a party, enjoy permanent membership and a veto on the 
governing body of the International Seabed Authority. You stated in your testimony 
that under the 1994 implementing agreement, “the United States is automatically 
guaranteed a seat on the Executive Council” and that because that body takes its 
decisions by consensus, the United States would enjoy veto power. Would you clarify 
where in the text of the 1994 Agreement the United States does in fact enjoy a 
guaranteed seat on the governing council of the ISA and a veto over any decisions 
with which it disagrees? 

Response. Annex, Section 3, paragraph 15(a), of the 1994 Agreement specifies that 
the Council of the Seabed Authority “shall include . . . the State, on the date of 
entry into force of the Convention, having the largest economy in terms of gross do- 
mestic product.” The Convention entered into force on November 16, 1994. There 
is no doubt that on that date the United States had the largest economy in terms 
of gross domestic product. There is also no doubt that the purpose of this provision 
is to accord the United States a permanent seat on the Council. 

Annex, Section 3, paragraph 5, of the 1994 Agreement expressly preserves the 
provisions of the Convention requiring consensus in the Council. Article 161, para- 
graph 8(d), of the Convention requires consensus for Council decisions on amend- 
ments to Part XI and related Annexes, and for Council decisions under Article 162, 
paragraph 2(o), namely all Council decisions on rules, regulations and procedures 
of the Authority. Article 161, paragraph 8(e), defines “consensus” as “the absence 
of any formal objection.” Accordingly, by objecting the United States could block any 
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decision for which consensus is required, namely the adoption of any amendments 
or the adoption of any rules, regulations, or procedures of the Authority. 

In addition. Annex, Section 3, paragraph 7, of the 1994 Agreement provides that 
all decisions of the Authority having financial or budgetary implications “shall be 
based on the recommendations of the Finance Committee.” Annex, Section 9, para- 
graph 3, provides that so long as the Authority requires assessed contributions to 
meet its administrative expenses, “the membership of the Committee shall include 
representatives of the five largest financial contributors to the administrative budg- 
et of the Authority.” That of course includes the United States. Annex, Section 9, 
paragraph 8, requires consensus for substantive decisions of the Committee. Thus 
the United States could block any budgetary or financial decision. 

Question 2. One of the other witnesses at the hearing referred to a November 
2001 opinion from the Law of the Sea Tribunal on mixed oxide fuels as an example 
of “creeping jurisdiction.” Do you agree with this assertion? Would you explain the 
nature of the case, the court’s decision, and the reasons why the Tribunal saw fit 
to exercise its jurisdiction and hear the case? 

Response. I do not agree with the assertion. Far from “creeping jurisdiction,” the 
provisional measures order of December 3, 2001 in the MOX Plant Case {Ireland 
V. United Kingdom) reveals the considerable circumspection of the Tribunal even 
with respect to temporary provisional measures that can be changed or revoked at 
a later stage of the case and in any event expire with the litigation. 

The case arose from Ireland’s concerns about pollution risks from shipping radio- 
active materials in the Irish Sea and other activities at a mixed oxide plant in 
Sellafield, England. Ireland requested the Tribunal to prescribe provisional meas- 
ures pending the constitution of an arbitral tribunal to hear the case under Annex 
VII of the Law of the Sea Convention. 

Presumably for tactical reasons related to the particular facts and circumstances 
of these proceedings, the United Kingdom did not invoke before the Tribunal the 
jurisdictional limitations set forth in Section 3 of Part XV, including paragraph 1 
of article 297, which significantly limits jurisdiction over coastal states in environ- 
mental and other cases. The United Kingdom’s challenge to jurisdiction raised a 
limited and technical issue under Article 282, namely whether the case should be 
heard by an arbitral tribunal under Annex VII of the Law of the Sea Convention, 
or instead by a different arbitral tribunal under the compulsory arbitration provi- 
sions of a European treaty concerning environmental protection in the Northeast At- 
lantic pursuant to which Ireland was also suing the United Kingdom, or possibly 
by the European Court of Justice under the relevant European Community treaties. 
The Tribunal made no determination of jurisdiction to try the merits of the case 
under the Law of the Sea Convention, leaving that issue to the arbitral tribunal to 
be constituted under Annex VII of the Convention, and limiting itself to deciding 
only that Ireland had established a prima facie case of jurisdiction for the Annex 
VII arbitral tribunal. 

The Tribunal refused to prescribe any of the provisional measures requested by 
Ireland, and limited itself to mandating consultations between the parties. Its order 
was unanimous, including the British judge on the Tribunal. With that order, the 
Tribunal’s involvement ended. 

Subsequent to that order, the case went to arbitration under Annex VII of the 
Law of the Sea Convention. The arbitral tribunal, exhibiting similar caution, re- 
fused to order additional provisional measures, and has now suspended proceedings 
indefinitely pending a decision of the European Court of Justice on whether the dis- 
pute will be handled in that Court under European Community law. Meanwhile Ire- 
land lost its case against the United Kingdom in the arbitration under the European 
treaty concerning environmental protection in the Northeast Atlantic. 

Question 3. One of the other witnesses asserted that the environmental provisions 
of the Convention are inadequate to deal with acts of environmental terrorism. Are 
your aware of any specific provisions in the 1982 Convention or the 1994 Agreement 
that would prohibit States from enacting new laws and regulations to deal with acts 
of environmental terrorism? 

Response. There are no provisions in the 1982 Convention or the 1994 Agreement 
that would prohibit States from enacting new laws and regulations to deal with acts 
of environmental terrorism. Quite to the contrary. Article 221 expressly declares 
that nothing in the environmental provisions of the Convention prejudices the right 
of states to act in the face of a maritime casualty, including an imminent threat 
of material damage to a vessel or cargo. It should also be noted that environmental 
terrorism at sea might well be carried out in a way that constitutes piracy, which 
would result in very broad authority under the Convention to respond anywhere on 
the high seas. Such acts might also be covered by various anti-terrorism treaties 
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that are entirely compatible with the Law of the Sea Convention. Moreover, to the 
extent that the response to such terrorism is regarded as coming within the right 
of self-defense under the U.N. Charter and international law, the matter would fall 
entirely outside the Convention. 


Benton and Associates, 
Juneau, Alaska, March 19, 2004. 

Senator Lisa Murkowski, 

U.S. Senate, 

Washington, DC. 

Dear Senator Murkowski: I am writing you today to urge support for ratifica- 
tion of the U.N. Convention on the Law of the Sea (UNCLOS). Ratification is sup- 
ported by the Bush Administration, as did the Clinton Administration before it. Re- 
cently, the Foreign Relations Committee unanimously approved ratification as well. 
My experience with international fisheries and oceans governance has convinced me 
that it is in the best interests of the United States to become a party to UNCLOS 
as soon as possible. 

For roughly 14 years I was the State of Alaska’s chief negotiator and representa- 
tive at numerous international negotiations and conferences having to do with 
oceans policy, governance, and fisheries. Among other duties I was a senior advisor 
to the U.S. Mission to the U.N. during negotiations leading up to the global ban 
on high seas driftnets. I was Alaska’s lead negotiator for the United States/Soviet 
and later United States/Russian Intergovernmental Coordinative Committee on 
oceans and fisheries. I was the senior Alaska negotiator for the successful negotia- 
tions leading up to adoption of the North Pacific Anadromous Fish Convention and 
the Central Bering Sea Pollock Convention to the U. S. Mission to the U.N. during 
negotiations leading up to the Convention of Highly Migratory Fish Stocks and 
Straddling Stocks of Fish, a key component for implementation of UNCLOS fish- 
eries regimes. I was also appointed by President Clinton to the U.S. Canada Pacific 
Salmon Commission and worked hard to secure the 10-year agreement which ended 
the “salmon wars” between Canada and the United States. 

I retired from my position with State government in 2000, and was appointed to 
the North Pacific Fishery Management Council where I served as Chair until I left 
the Council in 2003. During my tenure on the Council I continued to be active in 
international fishery affairs, and advised the Department of State on a number of 
international issues including the discussions with the Russian Federation regard- 
ing the maritime boundary between Alaska and Russia. 

Throughout these various negotiations spanning almost 20 years it was apparent 
that the interests of the United States were best served under provisions of 
UNCLOS dealing with maritime delimitation, navigation and transit, defense 
issues, fisheries management, and enforcement. It was through the use of the terms 
and condition is of UNCLOS that we were able to secure many of the international 
agreements cited above, agreements which have protected Alaska’s interests to the 
tune of hundreds of millions of dollars to our fishing industry and coastal commu- 
nities. Ratification will only strengthen the ability of the United States, and Alaska, 
to defend these interests into the future. 

One issue of particular concern, and a very compelling reason to become a Party 
to the convention, is the prospect of losing some off the important wins which have 
been made for navigation, the rights of free passage, and maritime delimitation. The 
UNCLOS comes open for amendment for the first time later this year. If the United 
States is not a party, then the United States cannot participate in this process and 
we stand to lose important rights and freedoms for transit, for FEZ and continental 
shelf resources, and possibly boundary issues as well. The United States has several 
outstanding maritime boundary delimitations that have not been solved, including 
boundaries with Canada and Russia that are of the greatest importance to Alaska. 
For these reasons alone, I would ask you to strongly support ratification of the 
UNCLOS treaty. 

Thank you for your kind attention to this issue. If I can be of any further service, 
or provide additional information, please feel, free to contact me. 

Sincerely, 


David Benton. 
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Chamber of Shipping of America, 

March 19, 2004. 

Hon. James M. Inhofe, Chairman, 

Senate Environment and Public Works Committee, 

U.S. Senate, 

Washington, DC. 


Hon. James M. Jeffords, Ranking Member, 

Senate Environment and Public Works Committee, 

U.S. Senate, 

Washington, DC. 

Dear Mr. Chairman and Ranking Member: Thank you for holding a hearing on 
the U.N. Law of the Sea Treaty. The purpose of this letter is to advise that the 
Chamber of Shipping of America very strongly supports ratification of the United 
Nations Law of the Sea Convention (UNCLOS) as it is in the best interests of the 
United States to do so. 

The Chamber of Shipping of America represents 22 American companies that 
own, operate or charter ships used in the domestic and international trades of the 
United States. We represent all types of ships including container ships, tankers, 
ocean-going tug/barges vessels, roll-on roll-off ships and bulk ships. We were found- 
ed in 1917 to coordinate U.S. shipowner positions at the initial deliberations leading 
to the Safety of Life at Sea Convention. Today, we represent our members on safety, 
environmental and security issues addressed domestically and at the international 
fora including the International Maritime Organization and the International Labor 
Organization. 

UNCLOS is the codification of the traditional law of the sea and protects, inter 
alia, our rights of innocent passage and freedom of navigation. We are concerned 
that our status as a non-ratifying party places us in a dangerous position when the 
treaty comes open for amendment in October of this year. It is simply in our sov- 
ereign interest to ensure that we are at the international negotiating table in the 
strongest possible position. The U.S. should not ignore the potential for treaty 
amendments that could have large negative impacts on our interests and we have 
no vote. 

I enclose here a copy of testimony I gave before the Senate Foreign Relations 
Committee on October 21, 2003 wherein I explain some of the potential problem 
areas where amendments may limit our navigation freedoms. I request that my let- 
ter and enclosure be made part of this hearing record. If you or your staff has any 
questions, please feel free to contact me. 

Sincerely, 


Joseph J. Cox, 

President. 


Statement of Joseph J. Cox, President & CEO, Chamber of Shipping of Amer- 
ica, Given Before the Senate Committee on Foreign Relations on the U.N. 
Convention on the Law of the Sea, October 21, 2003 

Thank you Mr. Chairman and committee members. The Chamber of Shipping of 
America is very pleased to testify before your committee today concerning U.S. rati- 
fication of the U.N. Convention on the Law of the Sea. We realize that you have 
heard testimony in support of ratification. We are very pleased to add the Chamber 
of Shipping of America (CSA) to the support column. 

The Chamber of Shipping of America represents 22 American owners and opera- 
tors of ocean-going vessels. Our members operate both U.S. and foreign-flag ships 
in the domestic and international trades. While we have undergone a number of 
name changes over the years, CSA proudly traces its founding to 1914 when the 
British Government invited a small group of countries to develop the first inter- 
national treaty regarding safety at sea. The American ship owners were involved 
in that first maritime treaty. It was prompted by a legendary incident — the sinking 
of the steamship ‘TITANIC’. While that treaty failed due to World War I, it plotted 
the course of future maritime treaties. Today, the safety, security and protection of 
the environment are all subjects of maritime treaties. World War I blocked the first 
try at a safety treaty although it led directly to development of treaties covering 
maritime labor conditions which are developed at the International Labor Organiza- 
tion (ILO). The ILO exists today under the U.N. umbrella although it was founded 
in 1919 as part of the League of Nations which was the brain-child of our President 
Woodrow Wilson. 
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Mr. Chairman and members, today we consider the Law of the Sea Treaty. It has 
been referred to as the fundamental framework governing obligations and rights of 
states; flag states, coastal states, and port states. Viewing it in conjunction with the 
many other maritime conventions shows the detailed interest the world has in the 
maritime industry. An import aspect of that interest is that shown by the United 
States. From 1914 through today, we do not know of any maritime treaties devel- 
oped in any fora that did not have the active involvement of the United States. In- 
deed, many of the conventions, particularly those addressing environmental con- 
cerns, were undertaken at the urging of and subsequent leadership of the United 
States. Because the Law of the Sea Convention provides the framework for the pro- 
tection of the environment, we feel comfortable in identifying another treaty that 
has been forwarded to your committee by the Administration, i.e.. Annex VI of the 
Convention to Prevent Pollution from Ships. Annex VI of this convention covers the 
issue of air pollution from ships. It will soon be ratified by the requisite number 
of states to bring it into force. As with the Law of the Sea further development of 
Annex VI requires ratification. The U.S. led the effort on development of Annex VI. 
All of us recognize, and by all, we mean private sector and government, that Annex 
VI is not perfect although, if we wait for the perfect, we can be waiting a long time. 
We look forward to your positive consideration of Annex VI and the U.S. involve- 
ment in the continuing strengthening of this very important environmental meas- 
ure. 

The Law of the Sea, Annex VI of the pollution treaty and the newly adopted 
amendments to the safety of life at sea treaty dealing with security involve vital 
U.S. interests. The world looks to our leadership in these matters. We must re- 
spond, and respond vigorously and positively, to that expectation. The credibility of 
the U.S. in international fora where these agreements are made depends on it. 

There are reasons why the U.S. benefits from a ratification of this treaty. It pro- 
vides the framework for the essential concepts of freedom of navigation. The origina- 
tion of the process leading to the treaty was occasioned by states exercising sov- 
ereignty in waters where the legal basis of that sovereignty was questionable to put 
it kindly. In recent months, we in the maritime industry saw states take action to 
forcibly remove a ship from their exclusive economic zone. It was reliably reported 
that the ship “PRESTIGE”, listing and in imminent danger, was forced to go further 
out to sea under extremely dangerous conditions. We considered this very important 
and wrote to Secretary of State, Colin Powell expressing our grave concern. Nations 
can claim to interpret the law of sea. Those claims, unless challenged can stand. 
The Law of the Sea Tribunal is the appropriate place to adjudicate those claims and 
we want the U.S. to be able to participate and that requires ratification. 

Protection of the crew is also a vital component of the treaty. The Master of the 
“PRESTIGE”, after taking heroic steps to save his ship, was imprisoned by coastal 
state authorities when the all-too-predictable pollution occurred. After months of 
captivity, he was freed on bail that the press reported at over three million dollars. 
Once again, a step which CSA believes conflicts with provisions of the treaty. 

Mr. Chairman, and members of the committee, these are not theoretical concepts 
or law school questions. These are topical circumstances involving developed na- 
tions. We must rely on our Nation to call these actions to account. The U.S. should 
place itself in a position to be the effective force for adherence to treaty obligations 
by all. The only way we, can do that is by ratifying the treaty. It is certainly unfor- 
tunate that states have taken dramatic action to control ships’ off their coasts. It 
is also a measure of “deja vu” as similar actions led to the initiative of the law of 
the sea to begin with! 

We also have to be vigilant concerning recent actions which are purported by their 
adherents to be in concert with the law of the sea. Under the framework of the law 
of the sea, the International Maritime Organization (IMO) developed the concept of 
“particularly sensitive sea areas” or PSSAs. These are areas which a state can de- 
clare as eligible for special protection. At the July meeting of the Marine Environ- 
ment Protection Committee, it was determined that the entire sea area off Western 
Europe from the upper reaches of the English Channel to the Straits of Gibraltar 
were a particularly sensitive sea area. While the area was determined to be a PSSA, 
steps were not adopted to protect the area. The steps will be discussed at an upcom- 
ing meeting of the Marine Environment Protection Committee of IMO. We will be 
involved in these deliberations and believe that any measure is inappropriate. It is 
clear that states are beginning to feel comport in stretching the interpretations of 
the law of the sea into unrecognizable forms. It is time the U.S. decided that such 
antics are unacceptable. 

Mr. Chairman, we appreciate the opportunity to testify and would be pleased to 
respond to questions. 
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Western Pacific Regional Fishery Management Council, 

Honolulu, HI, March 18, 2004. 

Hon. Daniel K. Inouye, 

U.S. Senate, 

Washington, DC. 

Dear Senator Inouye: I would like to express the support of Western Pacific 
Fishery Management Council for the ratification of the United Nations Convention 
on the Law of the Sea by the United States. This Council, by virtue of its geography, 
is the most internationally focused of the eight Regional Fishery, Management 
Councils in the USA, and international fishery management is an integral part of 
our Pelagic Fishery Management Plan. Thus, the provisions of UNCLOS as they 
apply to the exploitation of natural resources are of key interest to the Council, 
quite apart from the important security aspects and key rights of navigation en- 
shrined within the treaty. 

Many of the provisions of UNCLOS, and international instruments that have 
stemmed therefrom, have been incorporated into this Council’s management of high- 
ly migratory pelagic fish. In the 1980’s, even before, the U.N. ban, the Western Pa- 
cific Council was aware of the controversy surrounding this gear and banned its use 
within the EEZ of the US Flag Pacific Islands. This Council was also among those 
agencies and individuals who supported you and your colleagues in having tuna in- 
cluded within the Magnuson Act, an initiative which recognized the rights of indi- 
vidual countries to manage pelagic fishery resources within their EEZs as outlined 
within UNCLOS. 

More recently, the Western Pacific Council has actively supported the develop- 
ment of an international convention for managing tuna fisheries in the Central and 
Western Pacific, hosting four out of the seven seminal meetings through which this 
new management initiative was crafted. This new fishery commission developed by 
the convention will come into force some time in 2004. This is the first international 
fishery management arrangement that fully incorporates UNCLOS principles in the 
articles of the convention, and will assume responsibility for the largest tuna fishery 
grounds on the globe. Such a development is timely due to the need to limit uncon- 
strained expansion of fishing effort on these important shared economic resources. 

As pointed out by your colleagues Senator Lugar and Senator Stevens in recent 
correspondence with Senate members, the failure to ratify UNCLOS would mean 
that the U.S. would be unable to participate in the amendment to the Convention 
and safeguard aspects of concern to this country, including international fishery 
agreements such as the new fishery commission in the Central and Western Pacific. 
Naturally this is of paramount concern to this Council, embedded as it is within Mi- 
cronesia and Polynesia, and with economies reliant to a large degree on ocean re- 
sources. The Council therefore hopes that the Senate will recognize the importance 
of ratif 3 dng UNCLOS, both from a strategic and security perspective, and also from 
our perspective in the US Pacific Islands, where the US voice needs to be heard in 
the management of shared fishery resources in the Pacific. 

Sincerely, 

Kitty M. Simonds, 

Executive Director. 
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